
AMENDED ANO RESl .AT ED AGREEMENT 
FOR LEASE OF REAL PROPERTY (',YATER SYST~n 

TlfIS AMENDED AND RP.STATED AGREEMENT FOR LEASF. OF REAL 
PROPERTY (WATER SYSTEM) ( .. Lease .. ) is entered intoa~of 1?.ln\l''i . between the 
CITY OF CUPERTINO (hereinafter referred to as "City''), and SAN JOSE WATER COMPANY. 
a California corporation ( .. Lessee") (collective)} .. Parties"') with reference to the following facts 
and intentions: 

RECITALS: 

WHEREAS, prior to Ci1y·s incorporation in 1955, and continuing thereafter, the Cupertino 
area wa.~ provided with water service by investor-owned private utilitY companies inc luding San 
Jose Water Works, the predecessor to Lessee; and 

WIIEREAS. in 1958. City granted San Jose Water Works (the former name of Lessee) a 
franchise to construct. operate. maintain, and improve a portion of the water system within the 
City of Cupertino. which Lessee privately owns and operates in exchange for payment or a 
franchise fee set by Chapters 6.16 and 6.20. respectively, of the Cupertino Municipal Code: and 

WHEREAS, from about 1960 until October I. I 997, in the areas not already served by the 
private water companies. City provided water service to approximately 4,200 (currently 
approximately 4,400) metered customers in the service area described in Exhibit A attached hereto 
(as such service area may change from time to time in accordance with this Lease, the '·Service 
Area''): and 

WHEREAS, as a result, Cupertino was s~rved by three roughly equal-size water systems: 
a city-owned system within the Service Area and two others owned and operated by investor
owned utilities; and 

WHEREAS. within the Service Area, City is the owner of certain real property, easements 
and rights of way and those certain pipes, mains, pumps and appurtenant facilities (including 
without limitation buildings, pump houses, sheds and other structures) constituting all of City's 
water system (the ··Water System'") as generally depicted in Exhibit B attached hereto and may 
be updated from time to time; and 

WHEREAS. City has no legal obligation to provide public water service to its residenl~ 
and desired io terminate its role in the provision of water service and allow those services to be 
provided ciiy-wide exclusively by investor-owned utilities; and 

WHER.EAS. City may lease property to private parties pursuant to califomia Constitution 
Article XJ Section 9: Government Code Sections 37350. 37380 and 37395: and Public Util ities 
Code Sections I 0003. I 0004, and I 006 I: and 
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WJIEREAS, pursuant to 1hc requireme,ns of Public Utilities Code Section I 0061 , in 1997 
City considered two lease proposals from existing investor-ov,ned utilities operating in Cupe1ti110 
10 operate the Water System. As a result, the· City Council found that Lessee was the best qualified 
operator that could continue lo provide equal or better service to the customers of the Water System 
for just compensation: and on that basis granted a concession to Lessee: and 

WHEREAS, the Parties entered into an Agreement for Lease of Real Propeny (Water 
System) dated October I, I 997 ("Original Lease"). which provided for a twenty-live (25) year 
tenn, a concession fee of$6,800,000, and other 1e11ns and conditions as contain~d in the Original 
Lease;and 

WHEREAS. City and Lessee mutually desire 10 amend and restate 1hc Original Lease in 
its entirety to reflect updated terms and conditions agreed 10 by the Parties; and 

WHEREAS. the amendments arc intended, among other things, 10 clarify the intent of the 
Parties in providing compensation, provide for capital investments in the Water System, and 
simplify SJWC's rate setting procedure with regard to the Lease: nnd 

WtlEREAS, City has dctennined that these revised terms and conditions of the Lease 
assure that the Water System will continue to be operated and maintained. and that water service 
will be provided within the Service Area in a manner that benefits the public and fulfills the public 
purposes of the Water System: and 

WHEREAS, such public benefits and public purposes will be preserved by. among others, 
requirements that the \Voter System be orerated and maint~ined. and the utility services be 
performed. in accordance with this Lease. and in a manner consistent with the operational and 
maintemmcc standards applicable to Lessee's 0\\n regulated water system. such as General Order 
103 A and Lessee·s existing tariffs as approved by the California Public Ut ilities Commission 
l"CPUC") for domestic water and lire 0ow ser1ice, as may be amended from time to time (the 
··Operational Standards"): and 

WHEREAS. City and Lessee met and conferred about amending the Original Lease. shared 
rclev3nt information and, with the aid of competent counsel and advisors, mutually negotiated the 
amendments in an ann's kngth transaction, taking into account what constitutes fair and 
reasonable compensation for the value of the governmental property. rights, and privileges being 
conveyed lo a private party: and 

WHEREAS. this Lease supersedes and replaces the Original Lease in its entirety. 
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AGREEMENT 

NOW, Tl IEREFORE. in consideration of the mutual promises and covenants contained 
herein and for good and valuable consideration. the receipt and adequacy of which the Panies 
hc:reby acknowledge. City and Lessee hereby agree as follow~: 

Section \. Lease of Water Svstem a m! Grant of Concession. 

City hereby leases to Lessee. and Lessee hereby leases from Cil). the Water Syslem as 
described on Exhibit 8. The Water System is leased in an "as is" condition. City also grn111s a 
concession to Lessee to provide water service within the Service Area. and in connection therewith. 
to use. possess. operate, manage, mai111ain. rehabilitate, expand. and improve the Waler System in 
exchange for those rates and charges Lessee establishes in accordance with and pursuant lo th is 
Lease. In conveying this interest in governmental propeny to a private pa,ty. neither C ity nor any 
of its age111s has made any representation or warranties with respect to the Water System except as 
specilically set fonh in this Lease. City provided Lessee with copies of maps. drawings, plans and 
specifications of the 1997 system. along with customer service and account records prior to the 
Closing Date (de lined below). Lessee agrees to use its best efforts keep all customer information 
conlidential. whether received from City or developed during the Term of the Lease. 

Section 2. T erm of Lease. 

The term of the Lease of the Water System shall be twenty-live (25) )•Cars unless 
terminated earlier as provided in this Lease (the ··Te rm"), beginning on October l. 1997 (the 
'·Clos ing Date"). 

Sect ion 3. Use of Water Svstern. 

Subject to the provisions of this Lease. Lessee agrees to use the Water System for the 
purpose of furnishing potable water service to customers connected to the Water Sysrem. I .essee 
agrees to fumish water, including water service for lire protection, to all customers in the Service 
Area in accordance with the applicable Operational Standards relating to service at all times during 
the Term of the Lease. 

Lessee has no authority to and shall nut n:tire. 5ell. transfer, convey. or encumber any real 
property oft he Water System without prior written permission oft he City. Lessee has no authority 
to retire. sell or otherwise dispose of any personal property of the Water System without prior 
written permission of the City. 

City retains the right to utilize or conti11ue tu utilii.c an) portion or ponions of the Water 
System, including easements. tanks. buildings. ond appurtenances for any legal purpose which 
does not interfere with Le.S!>Cc's u~c t,fthc Water System to furnish potable domestic watc1· service 
10 customers connected lO the Water System. 
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Section 4. 

All existing and future capital improvements shall be deemed part of the Water System and 
title lo such Capital Improvements shall vest in City following inspection and wrinen approval by 
the City Engineer and formal acceptance by the City. Any other installed water utility 
infrastructure added to or incorporated imo the Water System by Lessee pursuant to its obligations 
under this Lease or which are added by new dcvclop1ncnts shall be deemed part of the Water 
System and title lo such property shall vt'St in City following inspection and written approval by 
the City Engineer and formal acceptance by the City. Lessee shall noi own the Water System or 
any pan thereof or any interest therein during the Tenn oflhis Lease. 

Section 5. Concession Fee. 

This Lease sets forth that the Water System be leased and the potable domestic water 
service be supplied exclusively by Lessee. a regulated 1,1ili1y, as n concession. As partial 
consideration for the prope11y. rights. and privi leges granted tinder this Lease (along with the 
consideration provided for in Section 6 and Section 28). Lessee and City met and conferred about 
this matter in good fa ith and mutually negotiat~d a concession fee. taking into account the fair 
market value of the Water System be.ing leased and the service accounts. among other relevant 
factors in determining what constitutes fair and reasonable compensation under the terms and 
conditions of this Lease. Lessee agreed to pay and did pay the City a one-time concession fee (the 
·•concession Fee'') of 6.8 million dollars (S6,8C0,000.00) upon the execution of this Lease. The 
Parties understand nnd acknowledge that the Concession Fee was 1101 a levy imposed by City on 
Lessee in its governmental capacity; it was voluntarily paid. negotiated compensation resulting in 
a fair and reasonable payment for a v:1luable interest in the Water System and water service. The 
Concession Fell is not a security deposit and is not refundable. The Concession Fee was legally 
incident on Lessee and the legal dury to pay remained with Lessee regardless of how Lessee opted. 
in its sole discretion. to fund the Concession Fee. 

Section 6. Base Rent. 

As additiona l consideration (along with the considl·ration provided for in Section 5 and 
Section 28). for the property, rights, and privileges granted under this Lease, Lessee agrees to pay 
to City as annual rental (hereinafter called the "'Base Rental") for the use of the Water System, the 
sum of one dollar ~r year ($1 .00/year). The Base Rental sha ll be paid to City on the basis of City·s 
fiscal year which commences July I and ends on June 30. City and Lessee agree that this rent 
provides sul1icient consideration considering the benefits and burdens placed upon the Parties 
under the terms and conditions of this Lease. The Parties under.Hand and acknowledge that the 
Base Rental is not a levy imposed by City on Lessee in its governmental capacity; it is voluntnri ly 
paid, negotiated compensation resulting in a foirand reasonable payment for a valuable intcrest in 
the Water System. The Base Rental shall be legally incident on Lessee and lhc legal duty 10 pay 
shall remain with Lessee regardless of how Le~see opts, in its sole discretion. to fund the Base 
Rental. 



Section 7. Operation of Water Svstem. 

A. Repair. Maintenance. Operation and Capital L111proveme111. 

(1) Rcpnir. Maintenance, and Operation. Lessee shall at its own cx~nse 1hroughout the 
Tenn of 1his Lease. undertake any utility plant addition, bettenncnt, replacement. improvement, 
and repair and also perfonn routine and emergency maintenance or the Water System in 
accordance wi th all applicable Operational Standards and any federal. state or local law, ru le. 
regulation. code. or ordinance (collec1ively ··System Mainte,rnncc' "), and shall manage and 
operate the Water System and pay all costs and expenses of operating the same (including 1he costs 
of al l utilities. plan! improvements. water and all public charges. taxes and assessments of any 
nature whatsoever) (collectively ··System Openition""). i1 being understood and agreed that City 
shall be under no obligation to pay any cost or expense of any kind or character in connection w ith 
or related to the System Maintenance or System Operation during the Term of this Lease. 

(2) Lessee's Capital Improvements. In addition to the foregoing System Maintenance and 
System Operation obligations. Lessee shall be responsible for all capital improvements with 
respect to the Water System required to be designed. constructed and completed during the Term 
in accordance with the terms of this Lease, including ihose Capita l Improvements as required by 
the applicable Operational Standards. and as requ ired by any federa l, state or local law. ru le, 
regulation . code. or ordinance. For the purposes of1hi s Lease, ··Capital l mpro,,emcnf" is defined 
as any project having an estimated cost in excess of one thousand dollars ($1,000). which 
constitutes an expansion to or add ition. benenncnt, replacement, improvcmen1 and/or repair of the 
Water System that will either enhance the Waier System ·s overall value. increase its useful lite or 
adapt it 10 new uses. and has a useful life of ten (I 0) years for pumps, mechanica l and electrical 
equipment. forty (40) years for above-ground build ings and structures. and fifty (50) years for 
underground pipes and lines. 

Further. to amicably resolve a dispute between the Part ies regarding the adequacy of 
Lessee·s investment in the Capita l lmprovementof1he Water System during 1hc 1i111e period prior 
to the amendment and restatement of this Lease, and subject to the tenns and conditions below. 
Lessee shall also be exclusively responsible for expending up to five million dollars ($5.000,000) 
ol"Lessee·s funds t ·Capi1al Improvements Funds'") prior to September 30, 2022 to remove and 
legally dispose of existing faci lities, and to design. construct and complete Water System Capital 
Improvement projects apprvvnl b) the City. 111 the City"s sole discretion. and reasonably 
necessary as determined by the City for Syste~1 Maintenance and System Operation (each a 
'·Capital I mprovement Project""). To faeilital.c 1he timely initiation of Capital Improvement 
Projects, during the Term of this Lease, City ancl Lessee shall meet and confer from ti me to lime 
in good faith to make reasonable elTon.s to coordina1e on the Capital Improvement Projects that 
shall be initiated pursuant to this Section .. 

I cs.~ce's cost 10 design. bid and manage a Capita l Improvement Project paid for with the 
Capital Improvement Funds shall be consistent with other capital projects constructed in Lessee·s 
regulated water system. 



The design and construction of a Capital Improvement Proje<:t paid for with Capital 
Improvement 1-'unds shall be based upon and incorpornt<: the applicable Operational Standards. 
and any lcdcral. state or local law. rule. regulation. code. or ordinance, and shall provide a 
minimum design life often (10) years for pumps, mechanical and electrical equipment, forty (40) 
years for above-ground buildings and structures. and fifty (50) years for underground pipes and 
lines. 

(3) True-Up of Capital Improvement Funds. Following the completion of each Capital 
Improvement Project paid for with tht! Capitol Improvemem Funds, the Lessee and the City shall 
confer in good fnith regarding any true-up of the Capital Improvement Fund that may be necessary 
or appropriate based on the total costs, fees and expens~s incurred by the Lessee on such project. 
Once an individual Capital Improvement Project paid for with the Capital Improvement Funds is 
complete. any unused or unapproved amounts shall be rewrned 10 the Capital Improvement Funds 
defined in Paragraph ( 10) below. The Parties shall proceed in good faith to negotiate and agree 
upon the true-up of the Capital Improvement Funds. 

(4) Contractors. The City acknowledges and agrees that Lessee may engage contractors 10 

perform some or all of the services associated with the design and construction of Capital 
Improvements 10 the Water System. The Lessee may. at its sole discretion. subcontract to 
conlrac.lors all or portions of the services to be provided regarding the design and construction of 
the Capital Improvements, provided, however, that lessee shall remain liable for any work so 
subcontracted. lf any contractor defaults on its contract. the Lessee shall make all reasonable 
eftorts 10 enforce its rights under such contract, but such default sha ll not re lieve the Lessee of its 
obligation to complete the Capital Improvements in accordance with lhis Lease. 

(5) Progress Schedule. City and Lessee shall meet and confer from time to time in good 
faith to negotiate and mutually agree upon schedules to execute the Capital Improvement Projects. 

(6) Project Cost. A minimum of thirty (30) days prior 10 beginning any work on a Capital 
Improvement Prqjecl paid for with Capital Improvement Funds. Lessee shall submit 10 the City a 
written schedule of anticipated costs for all Lessee design. labor, material. overhead and sub
contrnctor costs for each Capital Improvement Project identified in parngraph (2) above. 

(7) Design Plans/As Built Plans. The Lessee shall provide n set of'"as-bui It" plans for each 
of the Capital Improvement Projects completed, all manuals required for operation and 
maintenance of the Capital Improvement, and copies of warranties issued by the manufacturer of 
the equipment and materials installed as part of the Capital Improvement. A copy of the "as-built'' 
plnns for each of the Capital Improvement Project shall be provided lo the Ci ty by Lessee in 
electronic form. The Lessee shall make available for review by the City. a paper copy of the '"as
buill" plans and specifications for each of the Capital Improvements, all manuals required for 
operation and 111ai111cnancc of the Capital lmpro"cmcnt. and copies of wammties issued by the 
manufacturer of the equipment and malerials insi.alled as pat1 of the Capital Improvements. 

(8) Capital Improvement Startup. The L~ssee shall provide all necessary services in 
connection with planning, direction and supervision, and shall provide all materials. supplies and 
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equipment required for the start-up, testing. commissioning and performance or the Capital 

Improvements. 

(8) Cooperntion. The Lessee and City shall. in good faith, cooperate in any and all actions 
necessary or appropriate for the completion of the design, construction. sta,1 up, testing. 
commissioning and performance of the services relati ng to Capital Improvements. 

(9) Repons. The Lessee shal l prepare quarterly reports describing tl1e progress with respect 
to the design. construction and cost of each Capital Improvement Project paid for with Capital 
Improvement funds. In addition. the Lessee shall keep. and furnish to the City, at the City's 
request. such information on the design. construction and cost of Capital Improvement Projects as 
the City may reasonably request. Upon the commencement of construction of a Capital 
Improvement Project paid for with Capital Improvement Funds. the Lessee and the City sha ll hold 
regularly scheduled construction progress meetings. The frequency of the regularly scheduled 
construction progress meetings shall not be more than once per quarter unless otherwise agreed 
upon between the Parties. The Lessee shal l prepare and submit information regarding progress of 
construction, dollars expended to date as a percentage of the total project, and percent project is 
complete to the C ity at least five (5) days prior to the regu larly schedu led construction progress 
meetings. The information to be prepared by the Lessee shall genera lly include the following: (i) 
updates regarding the costs and expenses incurred with respect to the de-sign and construction of 
each Capital Improvement Project. and any updates of the cost estimate for each Capital 
Improvement Pr~ject; (ii) update and narrative wi th respect to progress schedules; (iii) overview 
of the work performed on each Capital Improvement Project currenily being constructed: (iv) 
narrative of any expecte.d upeo111ing issues or changes in the design of a Capita l Improvement 
Project; and (v) updated list of any outstanding issues and action items. 

(10) Capital Improvement Funds. No later than thi rty (JO) days after the execution of this 
Amended and Restated Lease, Lessee shal l rem it 10 the City the sum of five mill ion dollars 
($5.000,000) which shall be used by the City to reimburse I .essee for fees and costs to be incurred 
for the Capital Improvement Projects to be undertaken afier the effective date of this Lease. The 
five million dollars in Capital Improvement Funds are to be maintained by the City solely for the 
benefit of Ciiy and the Lessee, free from any lien or claim o f any cred itor of City or the Lessee. 
Lessee shall invoice City monthly for reimbursement from the Capital Improvement fund for costs 
incurred with respect to a Capital l111provement Project meeting the requirements under this Lease. 
Provided that 1he invoices reflect costs that are con~istent with other capital projects constructed 
in Lessee ·s regulated water system. such invoices shall be due and payable by City after thirty (30) 
days of receipt by City. Invoices that are d isputed shall be addressed as pan of the true-up 
procedure described in subsection (3) above. Lessee shall not be obligated to e"pcnd any amounts 
in excess of the SS.000,000 Capitol Improvement Funds on Capital lmprove111ent Projects. If 
monies remain in the Capital Improvement Funds upon the termination or expiration of the Lease. 
the money shall vest with the C ity and be used for Water System expenditures which may include. 
but urc not llmi,ed to, costs to complete MY raritAI lmprovemem Project that is incomplete. 

8. Customer Services Obligations. 

Except in the case of developer projectS, Le.ssee shall at its own expense throughout the 
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Term of this Le.ase be exclusively responsible for satisfying any and all customer service 
obligations pursuant to the Opera1ing S1andards. associa1ed wi1h Lessee's rrovision of water 
service in the Service Area. Pursuant to 1he Opernting Standards, these custom~r service 
obligations include, but are not limi1ed to: rendering periodic bills to all customers receiving water 
service in the Service Area: pa)'mcnt processing: responding to customer inquiries on water 
service, bills, leaks or other concerns; collecting bills: processing applications for new or transfer 
of service: collection of customer deposits for new service: collection of construction meter 
deposits: and investigation of customer complaints. 

C. Emergencv Service Obligations. 

Lessee shall at its own expense 1hroughou1 the Term of this Lease be exclusively 
responsible tor maintaining twenty.four (24) hour on-call response to emergency calls or customer 
inquiries: providing an emergency or natural disas1er operations plan; maintaining an emergency 
communications system; providing or l1aving access to cqt1ip111c111 required to perform emergency 
repair work lo vital system equipment and water mains; including evaluating and if necessary 
providing emergency diesel powered backup generator at critical pumping stations. 

D. Water Quality Testing Obligations. 

Lessee shall at its own expense 1hroughou1 the Tcm1 of this Lease be exclusively 
responsible for pc,fonning. or causing to be perfonned, by a Stale or California cenified 
laboratory, any and all water sampling. analysis. testing and rcponing as required for water 
sources, distribution mains or customer premises. testing and rcponing as required for water 
sources, distribution mains or customer premises, by the U.S. Cnvironmental Protection Agency. 
State of California Department of Health Services and Office of Drinking Water and the County 
Environmental Health Department or acts of the U.S. Congress or California Legislature; 
scheduling and collecting water samples to test for microbiological. inorganic and organic 
constituems: 1ransportation to ccr1ified lab: preparation or monitoring plans: sample collection 
training: reporting to appropriate regulator(s): record keeping: analysis interprerntion; special or 
emergency sample collection and analysis emergency notification to affec1ed customers, if 
required; preparation and distribution of any and all published and distributed customer reports on 
waler quality; managemen1 of a cross-control program; new well or water source sampling and 
analysis; response to cus1omer inquiries on water quality issues; conducting annual system survey 
with California Stale Dep:irlmenl of Health Services; obtaining permits :ind compliance with 
appropriate air district; providing hazardous materials control program, and ensuring all operator 
certification is in compliance with State and Federal requirements. 

E. Other Service Oblil:wtions. 

Lessee shall at its own expense 1hroughom the Tem1 of this Lease be exclusively 
responsible for implementing any City. County, Valley Water, State or Federal water con~ervation 
program; maintaining distribution system maps and plat maps: preparing any required urban water 
management plans; and in genera l, doing all such acts and performing all such services as required 
to opernte the Wa1er System in a manner similar to that in which it operates its own district systems. 
subject; ho\\cvcr. to the provisions of this Lease. All maps, plans and records required by this 
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sec.lion and/or through the operation. maintenance and improvement of the Water System shall be 
transmitted to City at a minimum frequency as speciltcd in the following subsection regarding 
reports. 

f'. Repons: Lessee shall al its own c~pcnse thro11ghout the Tenn of this Lease be 
exclusively responsible for providing City wriuen reports, in a form suitable to both Patties, related 
to Lessee's operation and maintenance of the Water System. as described herein. ·n1e frequency 
and contents of the repo11s shall be as follows: 

(I) Annuallv. Summary of extraordinary maintenance, capital improvements 
completed and in design. developer installations with job description, percentage of completion 
and pertinent comments relative to the project: service and complaint report with listing of 
customer complaints and inquiries, reason for customer contact and resolution oft he matter; water 
quality analysis of microbiological testing; and status of operation and maintenance activities. 

(2) Periodicallv. Any olher report or information that is reasonably requested by City 
in connection with the operation, maintenance and betterment of the Water System as 
contemplated under the tenns of this Lease. 

(3) Confidential In formation. The Parties acknowledge and agree that the Non-
Disclosure, Limited Use, and Confidentiality Agreement by and hetween the Parties dated June 
13, 2016. as amended (tl1c "Cnnlidcntinlity Agreement") shall determine the rights and 
obligations with respect to "Information" as such term is de lined in the Confidential ity Agreement. 

G General Operation. 

Unless inconsistent with the specific tenns of this Lease, Lessee shall operate the Water 
S)stcm according to the procedures and administrative rules by which it operates its other water 
systems in the City of Cupertino. 

H. Transition Period. 

Lessee shall fully cooperate and not hinder in any way with City's efforts 10 operate. lease. 
and/or sell the Water System to a party other than the Lessee. Al l records required under this 
Lease shall be made current by the Lessee at the frequency previously defin.:u or as ,casonably 
requested by City and without undue burden or cost 10 Lessee. All customer billing infonnation 
shall be kept current and coordinated wilh City during the last twelve (12) months of the Lease 
Term. 

Section 8. Rates and Chargt,~. 

Lessee shall. in its sole and exclusivl! discretion. be r~'J)Onsiblc for ~citing, levying. and 
providing notice of any and ell of the rares. surcharges. surcredits and other service charges and/or 
fees and penalties that Lessee will apply 10 water service to be delivertld 10 the customers served 
by the Water System. 
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Io ensure that the property interests. rights, and privileges gr:intcd by City to Lessee 
hereunder are not abused, the rates. surcharges and other service charges and/or lees and penalties 
levied by Lessee on Water System customers shall noL exceed the rates. surcharges, surcredits and 
other service charges and/or fees and penalties approved and/or authorized by the CPUC and in 
effect on Lessee' s C PUC regulated water system located in areas of City (hereinaflcr "Regulatory 
Cap .. ). City and Lessee agree that this Regu latory Cap affords Lessee with sufl-icient flexibility 
to establ ish ro tes and charges ,vhile ensuring Lessee"s customers arc subject to just, reasonable, 
and nondiscriminatory rates and charges regardless of whether they are receiv ing water service 
from the lensed Water System or Lessee's CPUC regulated water system. The Regulatory Cap 
applicable 10 Water System customers shal l not include the "Surcharge to Fund Public Util ities 
Commission Reimbursement Fee" an administrative. fee imposed by the CPUC on the tariffed 
system. 

Provided that Lessee is in material compliance with this Section 8, City shall have no 
authority or obligation 10 impose. set. modify. approve. or provide notice of the rates and charges 
levied by Lessee on Water System customers. Lessee shall notify City of any proposed 
modificat ions to Lessee's rates, surcharges and other service charges and/or fees and penalties at 
least thirty (30) days prior to their effective date and provide documentation to demonstrate that 
the proposed rates. surcharges and other service charges and/or fees and penalties w ill be at or 
below the Regulatory Cap as described above. City. acting in its regulatory capacity. may confirm 
that Lessee is in compliance with this substantive requirement. In the event of a discrepancy, City 
may reques1 additiona l information for clarification, which Lessee shall provide with in fifteen ( 15) 
business days. 11: in City's reasonable determination, Lessee's rntes, surcharges and other service 
charges and/or foes and penalties exceed the Regulatory Cap and Lessee cannot demonstrate that 
its rates are in compliance. City may order Lessee to revise its rates to ach ieve compliance with 
this Section 8. Such a revision may require tl;a1 Lessee provide a refund and/or credi t 10 the 
customers 10 make them whole, as applicable. 

Notwithstanding the foregoing, the City reserves the right to impose and collect fees for 
new or expanded water service connections on the Water System such as connection fees and 
development impact fees. 

In the event. that rates. surcharges and other service charges and/or fees and penalties are 
reduced by order of the CPUC. including an) determinations necessitating a refund or credit, or 
voluntarily by Lessee on Lessee's CPUC regulated \\:llcr S)'Stem loe~ted in areas of the City. 
Lessee shnll fo11hwith reduce its rates, surcharges and other service charges and/or fees and 
penalties within the Service Arca of the Lease consistent with such reductions. rel'unds or credits. 

No charge will be made for water del ivered to Cupe1iino fire department facilities. No 
charge will be made for firefighting activities. All municipal properties using water service will be 
charged generally applicable rates as described herein. 

ln the event of mandatory water rationing imposed by Valley Waler, State of California, or 
any other authorized public uti lity and other authorized public authority and to the extent allowed 
b~ la, •. Lessee may impose water conservation, mandatory water rationing., and applicable 
penalties on Water System customers that violate duly authorized restrictions. 
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Section 9. Eva I nation of System/A r bit ration. 

Lessee. upon written request of City or City's agcnl. shall permit City or City's agent to 
1,;onduct a comprehensive inspection of !he \Voter System, including, but not limited to, field 
inspections. maintenance records and repons. customer complaints, capital improvement 
installations. schedules, and plans. in order 10 assess the condition of the Water System. 

In the event that City determines that all or part of the Water System is not being operated 
or maintained in accordance with Applicable Operational Standards, or other applicable 
requirements of this Lease, City shall provide wrinen notice to Lessee describing the deficiencies 
which City wishes to be corrected. Lessee shall, within sixty (60) days thereafter. lile with City its 
written response describing which deficiencies Lessee agrees are valid together with a plan to 
correct said deficiencies. Failure of Lessee to pro,ide said written response within said period shall 
be deemed by City as an admission that said deficiencies exist and City may through an action for 
specific perfonnance or other legal action compel Lessee to perform the work necessary 10 correct 
said deficiencies. 

In the event that Lessee. in its written response to City disagrees with any or all of the 
deficiencies described in City's notice or in the event that City does not agree to the plan for 
deficiency corrections, then. in thai event. the panics shall meet in good faith . in an attempt to 
resolve all issues. 

In the ftinher event that agreement can1101 be reached between the parties or any or all 
issues, then the parties agree to submit the unsolved issues to arbitration under the rules of the 
American Arbitrntion Association or such other association as selected by the Presiding Judge of 
the Santa Clara Courtly Superior Court, State of California. 

Section 10. Water Sunplv. 

Lessee shall nm modify or takl' wa1er supply wells out of pem1anent service without the 
express written permission of the City's Director of Public Works. 

Section 11. C ustomer Billing and Collections. 

A. Lessee·s Obligation. 

Lessee shall at its own expense throughout the Term of this Lease be exclusive!)' 
responsible for rendering periodic hills to and collecting all rates and fees from all c1momers 
receiving water through th~ Water System. Lessee shall own. keep and retain all proceeds from 
s11ch collections n.~ the sole property or Lessee. Lessee 1118) propose pa)•ment and credit l'lllcs 
substantiall)' similar 10 those imposed by Lessee in similar adjacent localities. and more 
particularly to customers served by Lessee in other parts of the City. City shall have no role in the 
rendering of periodic bills or collection of rates and fees, or th~ frequency thereof. 
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B. Utility User's Tax. 

To lhc cxlcnl required by law, Lessee shall bill and collect on behalf ofCi1:r from customers 
receiving water through the Waler System any additional amounts which City may assess as a 
utility user's tax on such customers and shall promptly pay all such amounls lo City. 

C. Unpaid/ Delinquent Accounts. 

Lessee shall al its own expense throughout the Term of' this Lease be exclusively 
responsible for the collection of unpaid and/or delinquent accounts. City shall have no role in 
col lection of unpaid/delinquent accounts. City shall not be obligaled 10 pursue collection on behalf 
of the Lessee of any such amounts unpaid by customers. 

D. Transition Periods. 

City and Lessee jointly read the meters or all cuslorncrs in the Service Area wi1hin fifteen 
( 15) business days preceding 1hc Closing Dale and allocated all monies for services rendered and 
water sold prior to lhe Closing Dale as property of City. All monies for services rendered and water 
sold after the Closing Date meler readings through the expira1ion or tem1ination of the Lease shall 
be and remain 1he property of Lessee. Accrued expenses will be allocated in a similar manner. All 
monies for services rendered after lhe expiration or terminaiion of 1he Lease shall be the property 
of City. 

Section 12. Insurance. 

A. Obligations of Lessee. During the tenn of this Lease, Lessee m its own cost and 
expense shall maintain insurance. issued by a carrier or carriers acceptable to City. as follows: 

( I) Commercial general liability insurance in the single limi1 amounl of 1101 less than 
$5.000.000 which amount may be satisfied by any excess liability insurance carried by Lessee, 
written on 3n occurrence basis. Such insurance shall include e-0verage fur injury (including death) 
or damage to persons and/or properly arising out of the operations of Lessee pursuant to 1his Lease. 
The policy shall include coverage for liability assumed under this Lease for personal injury, 
property damage and all other insurable claims as nn .. insured contrncl'· for the performance of 
lessee's indemnity obligations under this Lease. 

(2) Wor·kers' compensation insur:ince, or a cenilicale of self-insurance. insuring 
against liability under the Workers· Compt"nsation Insurance and Safety Act now in force in 
California. or any act hereafter enacted as an amendment or supplement the,-eto o,· in lieu thereof. 
Such insurance shall fully cover all persons cmplo)cd by Lessee in connection with ils operations 
under this Lease for claims of dea1h or bodily injury <1rising in c.onnection with 1heir employment 
by Lessee pursuanl to its op1:rations under lhis Lease. 

(3) Aulomobile (vehicle) liabilily inmrance on an occurrence basis for bodily injury 
and/or property damage in a single limit amount ofnot less than one million dollars (S 1.000,000), 
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B. Lessee·s commercial general liability policy of insurance shall comain an 
endorsement in favor of City and its officers, agents and employees listing them as additional 
insureds. 

C. The parties shall pcriodicnlly review the insurance required hereby for the purpose 
of agreeing on increases in the minimum limits of such insurance, from time to time, to amounts 
which may be reasonable and customary for similar facilities of like size and operation. 

D. All insurance shall be affected Linder policies issued by insurers of recogniLcd 
responsibility, licensed or permined 10 do business in the State of California and reasonabl~ 
acceptable to City. 

E. All policies of insurance issued by the respective insurers shall provide that such 
policies shall 1101 be cance led or materially changed without at least thirty (30) days' prior written 
notice 10 Lessee and to Cily. Evidence of all renewed or new policies, together with evidence of 
payment, shall likewise be deposited with City prior to expiration dates of expiring or non-renewed 
policies. 

F. The limits of insurance required by this Lease or as carried by Lessee shall noi limit 
the liability of Lessee nor relieve Lessee of any obl igation hereunder. 

G. Lessee shall cause each insurance policy obtained by it 10 provide that the insurance 
company waives al l rights of recovery by way of subrogation against City in connection with any 
damage covered by any policy. 

Section 13. Liens and Encumbrances. 

City agrees 10 keep the Water System free and clear of all liens. security interests and 
encumbrances except for those consented to by Lessee. Lessee agrees to keep the Water System 
free and clear or all liens. security interests and encumbrances. except for those consented to by 
the City. 

Section 1-'. Surrender Upon Expirntion or ·r ermination. 

Upon expiration or tennination of th~ Ltasc. Lc,,ee ag,,ecs that it shall surrender to City 
the Water System in good order and condition and in a state of repair that is consistent wilh the 
applicable Operational Standards. After expiration or tennination of the Lease, Lessee shal l 
provide Cily with an updated Water System map (ArcGIS or equivalent), the accuracy of which 
Lessee cannot provide verification to the extent information wa~ or is provided by City nr lhird 
parties or to the extent of changes of such inforination with Lhe passage of time, showing spatia l 
location of all surface and subsurlitce assets Including all asset types. age, diameter and to the 
ex1e111 known by Lessee. Notwithstanding the foregoing. Ciry acknowledges and agreel. that 
Lessee shall not be liable to City or any third party based upon the infom1ation provided hereunder 
nor shall City rely on any information provided to City under in this Section. 
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Section 15. Default and Remedies. 

A. Default. 

The occurrence of any of the following shall constitute a default by Lessee: 

{ I) If Lessee fails lo make any payment to City or 10 any third party required by this 
Lease ns and when due, or to obtain and maintain any insurance required by this Lease. where such 
failure continues for ten ( I 0) days following receipt of wriuen notice from C ity spec ifying the 
fai lure; 

(2) If Lessee fails to perform any of its othercovtnants or agn,:ements herein contained, 
where such failure continues for thi rty days following reccipl of written notice from City 
speci fying the failure; 

(3) Notwithstanding subsection (2) above. if a foilure to perform cannm feasibly be 
cured within thiny {30} days. for example. a major repair, if then Lessee fails to commence and 
diligently proceed toward full performance of the cure within thirty (30) days following receipt of 
written notice from City specifying the failure, or if Lessee fails to complete such perfonnance 
within a reasonable time; or 

(4) (a) If Lessee is or becomes bankrupt or insolvent or makes any general arrangement 
or assignment for the benefi t of cred itors; (b) if Lessee becomes a ·'debtor·· as defined in 11 U.S.C. 
Section IO I o r any successor statute thereto (unless, in the case of a petition fi led ago inst Lessee. 
the same is dismissed within ninety (90) days): (c) if a trustee or receiver is appointed to take 
possession of substantially all of Lessee· s assets or or Lessee· s interest in this Lease and possession 
is not restored 10 Lessee within sixty (60) days: or (d) ifa writ ofa1tachme111 or execution is levied 
on. or there is a judicial seizure of, substantially all of Lessee· s assets or of Lessee ·s interest in this 
Lease and such seizure is not discharged within sixty (60) days. 

8. Notice and Cure. 

If City shall defau lt in the pcrfonoance of any or its covenants or agreements contained 
herein and such default shall cont inue for a period of thirty (30) days after receipt by City from 
lessee of written notice specifying rhe narure of the default, then lessee may at irs option. upon 
thiny (30) days "ritten notice. cancel and terminate this Lease. In the case of a default which 
cannot reasonabl y be cured within thirty (30) days, if City foils 10 co111111ence performance and 
diligently proceed toward full perfonnancc within thiny (30) days after receipt of notice by Lessee 
of City" s failure to perform or fails to complete perfom1ance within a reasonable time thereafter. 
Lessee may. upon fifteen {15) days' notice, tenninate this Lease. 

C. Remedies. 

City shall ha, c thc following n.;mcdic~ if Lessee commits a dcfoult. These remedies are 1101 

exclusive: they are cumulative in addit ion to any r.:medies now or luter allowed by law or provided 
for else\\here in thi s Lease. 
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(I) Lessee's Righi 10 Possession Not Terminaled. In lhc even! ofa defauh by Lessee, 
during 1he continuance of lhe dcfallll and for so long thereafter as any damages or 01her sums 
payable by Lessee in connection with such defau lt remain unpaid, City may continue this Lease in 
full force and effect. and the Lease will contin.,c in effect as long :is City does 1101 ccrrninace 
Lessee's right 10 possession, and City shall have the right to eollec11he rent when due. In 1hc cven1 
that Lessee ceases 10 operate the Water System. City can en1er 1he Water System and relet the 
Water System and the groundwaier. or any part of it. to 11,ird parties for Lessee's accoun1. Lessee 
shall be liable immediately to City for all costs City incurs in reletting the Water System and the 
groundwa1cr. Releuing ma) be for a period shorter or longer than the remaining Tenn of this 
Lease. Lessee shall pay to City 1he rent due under th.is Lease on 1he dates the rent is due, less 1he 
rent City receives from a,w ,·ele1ting. No act by C ity allowed by this section shall terminate this 
Lease unless City no1ifies Lessee that City elects 10 tcnnina1c this Lease. 

(2) Termination of Lessee's Right to Possession. In the event of a dcfaul1 by Lessee, 
during 1he continuance of the default and for so long thereafler as any damages or other sums 
payable by Lessee in connection wilh such default remain unpaid, if Lessee is not taking prompt 
and reasonable efforts 10 cure the default in City's reasonable discretion, City may terminate 
Lessee's right to possession of the Water System and the groundwater upon fifteen (15) days' 
notice. No act by City other than giving formal wrinen notice to Lessee shal l terminate this Lease. 
Acts of maintenance. elTorts 10 rel ct 1he Water System and the groundwater or the appointment of 
a receiver on City's initiative to protect Ci1y' s in1eres1 under 1his Lease (other than the appoin1ment 
of a receiver 10 perform all of Lessee· s obligations hereunder) shall not constitute a terminat ion of 
Lessee's right to possession. On termination. City has the right to recover from Lessee any amount 
necessary 10 compensate Ci1y for al l detrimc111 proximately caused by Lessee's defauh. 

(3) Ci1y's Right lo Cure Lessee's Default. Cily, at any time after Lessee commits a 

defau lt, may cure the default at Lessee's cos1. provided !hat Lessee has not provided City notice 
tha1 il will need additional time to cure the default and Lessee is not using reasonable efforts 10 
cure the default in City's reasonable discretion. unless immediate action is necessary to ensure 
uninterrupted operation of the Water System. lfCi1y, at any time, by reason of Lessee' s default, 
pays any sum or docs any act that requires the payment of any sum, the sum paid by City shall be 
due immediately from Lessee to C it y a11l1e time 1he sum is paid. and if not paid within fifteen (15) 
days of notice shall bear interest at the maximum ra1e an individual is permined by law tu charge 
from che date che sum is paid by Cily un1i l City is 1ci111bu1 scd by Lessee. 

D. Correc1ive Action. Notwithstanding any provision of 1his Section 15 to the 
contrary. if a default or failure to perform by Lessee poses a threat tu publ ic health or safety. City 
sha ll so notify Lessee. and if Lessee fails lo take corrective action within the time specified in such 
notice, Cily may enter the Waier System and take all necessary ac1ion at Lessce·s expense. Lessee 
shall promp1ly reimburse City for itS cos1s. 

Section 16. Force l\fajeure. 

Each Party's respective obligations under this Lease shall be suspended only to the extent 
that and only ror the duration in which the performance of its obl igations hereunder is precluded 
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by acts of nature; war; riots: civil insurrection; acts of civil or military authority taken to protect 
public health and safety; fires; lloods; earthquakes or other natural phenomena; labor strik~s. 
accidents or incidents; laws; rules and regulat ions of any federa l. state, or other governmental 
agency: changes in law, rules. or regulations of any federal. state or other governmental agency: 
or other cause of the same or other character, any of which are beyond the reasonable control of 
such Party (collecti vely. a " Force Majcurc"). In the event ofa suspension due to the foregoing. 
the Party whose obligations are suspended shall promptly notify the other Party in writing of such 
suspension and the cause and estimated duration or such susptmsion. 

The Party providing such notice shall be excused from fulfilling its obligations under thi s 
Lease only unt il such time and only to the extent that the Force Majeure has ceased to prevent 
performance or other remedial action is taken, at which time the Party shall promptly notify the 
other l'arty(s) in writing of the resumption of its obligations under this Lease. Any Party rendered 
unable to fulfill any of its obligations by reason of a Poree Majeure shall exercise due diligence to 
remove such inability with reasonable dispatch within a reasonable time period and mitigate the 
cliccts of the Force Majeure. The relief from performance shall be of no greater scope and of no 
longer duration than is required by the Force Majeure. 

Section I 7. Assignment. 

Lessee agrees not to assign this Lease or sublet the Water System or any portion thereof 
without the consent of City, which consent shall not be unreasonably withheld; provided, however, 
that City's consent shall not be required in connection with any assignment by Lessee of all of its 
rights and obligations hereunder lo an afliliated company which is controlled by. controls. onmder 
common control with Lessee. 

Section 18. Oiseha1·ge of Liens. 

Lessee agrees 10 pay and discharge all claims for materials. parts, labor, water. power and 
other consumables and supplies furnished lit Lessee's instance or request upon or to the Water 
Syst<'m and to keep the Water System Ire~ and clear of~l l licns rcsu lling from such claims. City 
agrees to pay and discharge all claim, aud obligitions for materials. parts. labor. water. power and 
other consumables and supplies fum ished at City's instance or request upon orto the Water System 
prior to the commencement of the Term of this Agreement. 

Scctiou 19. lndcmnitv. 

Lessee agrees to hold City, and its o11iocrs, agents and employees, free and hannless of 
and from. and to defend. indemnify. and protect City. and its officers, agents and employees, 
against all liabili ty, loss. claims. demands. damage. expense. costs (including, without limitation. 
reasonable attorneys· fees and all costs and Ices of litigation and its threat) or any kind or nature 
arising out of or in any way connected with the Le:1se or Lessee·s performance or obl igations under 
this Lease to the maximum extent permitted by Law. Tht: expiration or termination of this Lease 
and/or the tennination ofLessee·s righ t 10 possession shall not relieve Lessee from liability under 
imy indemnity provisions of this Lease as to mat1ers occurring or accruing during the Term hereof 
or by reason of Lessee's occupancy of the Wmer System. Without in any way limiting the 
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foregoing. Lessee shall be solely responsible for. and ngrees 10 defend and indemnify City and 
hold City han11less for any third pany claim or action challenging the val idity of1his Lease. In the 
eve111 1his Lease is declared invalid. Lessee waives any claim it 111ay have against f'i1y in 
connection 1herewi1h. 

City agrees to hold Lessee, and its officers, agenis and employees. free and harmless of 
and from. and to defend and indemnify Lessee .. and its officers. agents and employees, against all 
liability, loss, claims, demands, damage, expense, costs (including, without limita1ion. all costs 
and fees of li1igation and its threat) of any kind or nature arising from claims by third parties or 
governmental agencies and resul1ing from negligence. gross negligence. recklessness or willfu l 
misconduct by City in connect ion wi1h City's ownership or operation of 1he Water System 
occurring or accruing prior to tbe Closing Date. 

Section 20. California Law. 

This Lease shall be governed by the laws of the Staie of California and 1he Santa Clara 
County Superior Cour1 shall have exclusive and mandatory jurisdiction over any and all 
controversies arising from. related to or connected with I his Lease and all Panies hereby submit to 
such jurisdiction and any and all proceedings involving such a controversy shall be b1·011gh1 in 
these couns, and not elsewhere. 

Section 21. Notices. 

Al l notices. s1a1ements. demands, requests. conse111s. approvals. authorizations, offers. 
agreements. appointments or designations hercu11dcr by ei1her par1y 10 the other shal I be in writing 
and shall be sufficiently given and served upon the other party: if sent by United States 1-cgis1ered 
mail, reiurn receipt requested. postage prepaid and addressed as follows: 

Ci1y: 

Lessee: 

City of Cupertino, City Clerk 
I 0300 Torre Avenue 
Cupertino. CA 95014 

San Jose Water Company 
Attention: Legal Depamnent 
110 W. Taylor Street 
San Jose, CA 95110-213 I 

or at such other address as either party shal l later designate for such purpose by written notice to 
the 01hcr pany. Mailed no1ice shall be deemed given on the date of deliver, shown on the receipt 
card. 

Section 22. Waiver. 

The wniver by City of any breach by Lessee of any term. covenant or condition hereof shall 
not operate as a wai,er of any subsequent breach of the same or any other tem1. covenant or 
condition lwrcof. The v,aivcr by Lessee of any breach b) City of nny 1en11, co~enant or condilion 
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hereof shall not operate as a waiver of any subsequent breach of the same or any other tcn11, 
covenant or condition hereof. 

Section 23. Representation. 

City hereby represents and warrants to Lessee that the City owns the Water System free 
and clear of any and all liens. security interests and encumbrances. 

Section 24. Nondiscrimination. 

Lessee covenants by and for itself, its olliccrs and assigns, and all persons claiming under 
or through it. and this Lease is made and accepted upon and subject to the following conditions: 
that there shall be no discrimination aga111s1 or segregation of any person or group of persons, on 
account of sex, race, color, creed, national origin, ancestry, religion, citizenship status, age, marital 
status, medical condit ion. mental or physical disability, sexual orientation. veteran status or any 
other characteristic protected by federal or state law or local ordinance in the leasing, transferring, 
use. or enjoyment or the Water System nor shall Lcsscl' itself. or any person claiming under or 
through it. establish or pennit any such practice vr practices of discriminat ion or segregation. 

Section 25. Countcr·parts. 

This Lease may be executed in nny number of counterpans, each of which when so 
executed shall be deemed to be an ol'iginal, but all together shall constitute but one and the same 
Lease. 

Section 26. Merger and Modification. 

This Lease. including the recitals and attachments thereto. which are incorporated by this 
reference, sel forth the entire agreement hetween the pa11ies with respect to the subject matter 
hereof, and supersedes al l other oral or wriuen provisions. This Lease may be modified or 
terminatc-d only in a writing signed by all Parties. 

Section 27. Taxes and Assessments: Possesso1)' Interest. 

Lessee shall pay al l taxes, assessments, fees. levies, charges. license or permi t fees nnd 
other govern111e111al charges of any kind or nature which are or may be at any time or from time to 
time during the Term of this Lease levied. charged. assessed or imposed upon or against the Water 
System or the groundwater or the leasehold estate created hl'rcby or which may be imposed upon 
any taxable interest of Lessee acquired pursuant 10 the Lense. Without limiting the generality of 
the foregoing, Lessee acknowledges that this Lease may create a possessory interest which may 
be subject to property taxation and that Lessee may be subject to the payment of propc11Y taxes 
levied on such interest. Any such la,-; shall be the sole responsibility of Les,ee. 
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Section 28. Franchise Fees 

As partial consideration for the property, rights. and privileges granted under thi~ Lease 
(along with the consideration provided for in Section 5 and Section 6). Lessee shall pay City during 
the tcnn of th is Lease a franchise fee similar to tl·.e franchise fee charged to Lessee hy the City for 
its other water system ex isting within the City (and which is not part of this lease) as prescribed 
by Chapter 6.20 of the City' s Municipal Code. City and Lessee considered various methods of 
compensating City for the value of the Water System concession and determined a certain formula 
for computing complementary franch ise fees based on receipts attributable to the use. operation 
and possession of the franchise is ll<Jually applicable to the concession granted here and represents 
a fair and reasonable fonn of compensation thnt provides for practical and accountable 
administration. The franchise fee is not a levy imposed by Ci ty on Lessee in its govemmental 
capacity: it is voluntat ily paid as fair and reasonable compensation for the use ofCity·s propc,·ty 
and resources related 10 the Water System. The franchise fee sha ll be legally incident on Lessee 
and the lega l duty to pay shall remain with Lessee regard less of how Lessee opts. in its sole 
discretion. lo fund the rranch isc fee. 

Section 29. Attornevs' Fees. 

If any party to this Lease commences lega l proceedings or arbitration 10 interpret this 
Lease, to enforce any of its terms or for damages lor its breach, the prevailing party shal l be entitled 
to recover reasonable attorneys· fees. 

Section 30. Net Lease. 

This Lease shall be deemed and construed to be a ·'net lease·• and Lessee hereby agrees that 
the rental provided for herein shall be an absolute net return to City free and clear of any expenses, 
charges or setoffs. 

Section 31. Lessee's Compliance with Law. 

Except as otherwise provided in this Lease. Lessee shal l. at Lessee's sole cost and expense. 
di ligent!)' and in a timely manner. comply in all material respects with all ''Applicable Law,'" 
wh ich term is used in this Lease io include all laws. ru les, regulations, ord inance. directives. 
covenants, t:a~ernt:nl~ and resll ictions of record. permits, and requirements of any applicable fire 
insurance underwriter or rating bureau. relating in any manner to the Water System or the 
groundwater (including but not limited to matters pertaining to: (i) industrial hygiene. (i i) 
environmental conditions on. in, under or about the Water System or the groundwater. including 
soil and groundwah:r condition~. end (i ii) the use, generation, manufac.ture, production. 
installation. maintenance. removal, transportAtion, storage. spill or release of any I lazardous 
Substance (as defined below) or storage tank. 110w in ctTcct or which may hereafter come into 
cflcct, and whether nrnot reflecting a change in policy from any previously cxistiog policy. l.,essee 
shall notify City in writjng (with copies of any documents involved) or any threatened or aciunl 
claim. notice. inquiry, cit111ion. warning. complaint or report pertaining to or involving failure by 
Lessee, the Water System or the groundwater to comply ,,ith any Applicable Law. 



Section 32. Hazardous Substan ce.~. 

A Lessee will not cause or permit lo occur any release. generation. manufacture. 
storage, treatment, transportation, or disposal of Hazardous Substance (defined below) on. in, 
under. or from the Water System or the groundwater or any po,, ion ofi1 in violation of Applicable 
Law. If Lessee does caus..: or permit any release or disposa l of any Hazardous Substance on. in, or 
under the Water System or any portion of it, Lessee, at its own cost nnd expense. will immediately 
take such action as is necessary to detain the spread of and remove the Hazardous Substance to the 
cornplcic satisfaction of City and other appropri ate governmental authorit ies. Lessee shall 
promptly notify City of any release or disposal (of which Lessee has knowledge or becomes aware) 
of any Hazardous Substance on, in . under or from the Water System or the groundwater. 

B. Lessee agrees to indemnify. defend (with counsel reasonably acceptable to City) 
and hold City and City's officers, agents and employees free and harmless from and against. all 
losses, liabil ities, obl igations, penalt ies. claims. litigation. demands. defenses. costs, judgments, 
suits, proceedings, damages (i nclud ing consequential damages). disbursements or expenses of any 
kind (including attorneys' and experts· fees and expenses and fees and expenses incurred in 
investigating. defending. or prosecuting any litigation, ch,im~. or proceeding) that may a1 any time 
be imposed upon. incurred by. asserted. or award~d against City in connection with or arising from 
or out or: 

( I) any HaZ1trdous Substance. on. in, under. or a!Tecting all or any portion of the Water 
System or the groundwater. excluding any l lazardous Substance released. generated or disposed 
by City; 

(2) any breach of any covenant or agreement or Lessee contained or referred to in this 
section; 

(3) any violation or claim of violation by Lessee of any Applicable Law; or 

(4) the imposition of any lien for the recovery of any costs for environmenta l cleanup 
or other response costs relating to the release or threatened release of Hazardous Substance. 
excluding any Hazardous Substance released. generated or disposed by C ity. 

The expiration or termination of this Lease ~nd/or the tern1 inntion of Lessee1 s right to 
possession shal l not relieve Lessee from liabilit) under any indemnity provisions of 1his Lease as 
to matters occurring or accru ing du ring lhe Tenn hereof or by reason of Lessee·s occupancy or the 
Water System and the groundwater. 

C. For purposes of this Lease, .. Hazardous Substance'' means any solid. liquid, gas, 
odor. hem. sound. vibration, rndiaiion or other subsrnnce, material or waste wh ich is defined as 
contaminant. pollutant. dangerous suhstance. toxic substance. hazardous waste, hazardous 
material. hazardous substance. extremely hazardous waste. restricled hazardous waste. residual 
waste, solid waste or simi lar term which is or becomes regulated b) applicable Env ironmental 
Laws (as defined herein) or which is classili~d as hazardous or toxic under applicable 
Envir<.1nmenta l Laws (includ ing, without limitation, hydroc:irbons, petroleum, gasoline, diesel 
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fuel, crude oil or any products, other petroleum hydrocarbons, polychlorinated biphenyls, asbestos, 
and urea formaldehyde foam insulation. or their by-products or fractions thereof). 
·'Environmental Laws'' means :my Federal, state or local laws or any regulations promulgated 
pursuant 10 such laws. as such laws or regulations may from time to time be amended. applicable 
to the Water System. groundwater or the utility services regulating or imposing liability or 
standards of conduct concerning or relating to (i) the protection of human health or the 
environment. (ii) the regulation. use or exposure lo I lazardous Substances or (iii) the operation. 
maintenance, construction. repair or rehabi litation of the Water System. 

Section 33. City's Access. 

Ci ty and City's agents shall have the righuo enter the Water System at any time in the case 
of an emergency. and otherwise at reasonable times and on reasonable prior notice for the 
following pmvoses: (i) 10 determine whether the Water System is in good condition as required by 
th is Lease and whether Lessee is complying with its obligations under this Lease. (ii) to serve. post 
or keep posted any notices required or allowed by law or under this Lease, and (i ii) as City may 
otherwise reasonably deem necessary. 

Section 34. Execution. 

This Lease is effective upon fu ll execution. It is the product of negotiation and therefore 
shall not be construed against any Pa11y. 

Section 35. General Provisions. 

A. Recitals. 

The reciwls to this Lease are true and correct and are hereby made part of this Lease as if 
fully set forth in their entirety. 

B. Integration. 

This Lease. including the exhibits incorporated herein, constitutes the entire understanding and 
agreement or the Pa,1ies and supersedes al l negotiations or previous agreements between the 
Parties wilh respect 10 all or any part of the term5 dis~us~"d in this Lease. 

C. Interpretation and Scverahilitv. 

The terms of this Lease have been negotiated by the Parties hereto and the language used 
in this Lease shall be deemed to be the language chosen by the Parties hereto to express their 
muwal intent. Tbis Lease shall be construed without regard to any presumption or rule requiring 
constn.,ction again~t the Party causing such ins1n,mcn1 or any portion thereof to be drafted, or in 
favor of the Pany receiving n particular benclil under this Lease. If one or more provisions uf this 
Lease are held to be unenforceable or invalid under any laws. rules, or regulations applicable 10 this 
Lease. such provision. or such portion of such provision as may be necessary, shall be e.xcluded fmm 
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this Lease and the balance of the Lease shall be interpreted as if such provision were so excluded 
and shall be thereafter enforceable in accordance with its terms. 

D. General Compliance with Law. 

Each Party hereto shall comply with all laws. rules. and regulations applicable 10 this Lease 
including. but not limited to. prevailing wage paymems. pnyroll records. working hours and 
workers compensation insurance. unemployment insurance benefits. FICA lnws. and City's 
ordinances, including business license requirements. 

E. Effective Date. 

Upon approval by the City Council ~nd full execution by the Parties, this Lease shall govern 
the rights and obl igations of the Parties from and aller the dace of chis Lease, and the Original 
Lease shall govern such rights and obligations prior to the date of this Lease. 

IN WITNESS WHEREOF. the parties hereto have caused this Lease to be executed and 
attested by their proper officers thereunto duly authorized, and their official seals to be hereto 
allixed. as of the day and year first above writlen. 

II 

II 

[Signature page followsl 

II 

II 

22 



CITY OF CUPERTINO 

By: ~~ 
Steven Scharf. Mayor 

ATTEST: 

By:~~;__ 
G,bcc Sl:lm.tdt. ?~~i<;,;) Ci1y Clerk 

APPROVED AS TO F'ORM: 

By: -f L,,.;,_ ~ - \..../\ 
Heather M. Minner. C ity Allomcy 

List or Exhibits: 

Exhibit A - Service Area 
Exhibit B - \Voter System 
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EXHJBIT A 
Serv ice Area 

This document cenifies that a 11ue and compklc map dclailing the boundaries of 1he service area 
for Cupertino Water, California Water, and San Jose Water (Revised June 1991 and September 
1997) and listed as Exhibit A in this Agreement for Lease of Real Property is on file in the Offic,e 
of the City Clerk. 

Date: f'. ,) "-"' 1_0 2JJ 

~Ci1yClerk 
A~ 

.............. 
__ ., 

♦ 
. , City of C'4'cr!ino 

F 

~ 
j Water Scrvicc ,.,... 

I ' • .,. .. ... .., 

t i 
I \ 
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