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Privileged and Confidential — City internal review only

CITY OF CUPERTINO
AGREEMENT FOR LEASE OF
REAL PROPERTY (WATER SYSTEM)

This Agreement for Lease of Real Property (Water System) (“Lease”) is entered
into on , by and between the City of Cupertino (“City”), and
San Jose Water Company, a California Corporation (“Lessee”) (individually, a
“Party” and collectively, the “Parties”).

RECITALS

A. Prior to City’s incorporation in 1955, and continuing thereafter, the
Cupertino area was provided with water service by investor-owned private utility
companies.

B. From about 1960 until October 1, 1997, in the areas not already served by
the private water companies, City provided water service to approximately 4,200
(currently approximately 4,600) metered customers in the service area described in
Exhibit A attached hereto (“Service Area”).

C. As a result, Cupertino has been served by three roughly equal-size water
systems: a City-owned system within the Service Area and two other systems owned and
operated by investor-owned utilities.

D. Within the Service Area, City is the owner of certain real property,
easements and rights of way and those certain reservoirs, pipes, wells, pumps and
appurtenant facilities (including without limitation buildings, pump houses, sheds and
other structures) constituting all of City’s water system (“Water System”) as generally
depicted in the Water System Map attached as Exhibit B hereto.

E. City has no legal obligation to provide public water service to its residents
and desires to allow those services to be provided City-wide exclusively by investor-
owned utilities.

EF. The Lessee has been operating the Water System since 1997 pursuant to a
lease agreement with the City (“1997 Lease”). The term of the 1997 Lease will expire on
September 30, 2024.
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G. Pursuant to the requirements of Public Utilities Code section 10061, the City
issued a Request for Proposals on July 31, 2023 (“RFP”) and received one responsive
proposal from qualified water system operators. During a public hearing on July 16, 2024,
which was scheduled and noticed pursuant to Public Utilities Code section 10061 and
Government Code section 6066, the City Council examined the proposals and staff
recommendations, and found that Lessee was the best qualified operator to continue to
provide equal or better service to the customers of the Water System for just
compensation as specified herein.

H.  Following expiration of the 1997 Lease and as of the Effective Date, the
Lessee will continue operating the Water System in accordance with the terms of this
Lease.

L As consideration for the valuable property, rights, and privileges granted
under this Lease by the City, acting in its proprietary capacity, to Lessee, the Parties
mutually agree that the reasonable just compensation will be comprised of the one-time
Concession Fee, the Annual Investment Rent, and the annual Franchise Fee, as further
specified herein.

NOW, THEREFORE, in consideration of the mutual promises and covenants
contained herein and for good and valuable consideration, the receipt of which is hereby
acknowledged, the Parties agree as follows:

TERMS AND CONDITIONS
Article 1 - Definitions

The following definitions apply to capitalized terms used in the Lease, including the
recitals and exhibits hereto, unless otherwise specified:

1997 Lease has the meaning given in the Recitals.

Annual Investment Rent means the annual rent for the Water System to be paid by
Lessee to the City, the proceeds of which will be allocated by the City to fund Capital
Improvement Projects. The initial Annual Investment Rent shall be $1,800,000, and shall
be adjusted annually as described in Section 2.5(B) (Annual Investment Rent).

Asset Management Plan means the 2019 Water Distribution System Asset Management
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Plan, as updated by the memorandum dated December 8, 2021 (“2021 Memorandum”),
prepared by Kayuga Solution, attached as Exhibit C to this Lease, as may be amended
from time to time.

AWWA Handbook means the most current version of the Water Distribution Systems
Handbook as published by the American Water Works Association.

Capital Improvement means any physical addition, betterment, replacement, or
improvement to the Water System, excluding Maintenance or Repair, which will either
enhance the Water System’s overall value, increase its useful life, improve its
performance or adapt it to new uses.

Capital Improvement Plan means the plan developed by the Parties and approved by
the City for Capital Improvement Projects to be implemented by Lessee, attached hereto

as Exhibit D, and which may be amended from time to time by the Parties as further
specified in Section 3.4 (Capital Improvements), herein.

Capital Improvement Project means a project for construction of a Capital Improvement
pursuant to a City-approved design, and includes all physical requirements for the
project, including, as applicable, related demolition and removal of existing components
in accordance with Laws, and which is subject to City reimbursement for Project Costs as
more particularly described in Section 3.4 (Capital Improvements).

City means the City of Cupertino.

Concession Fee means the one-time fee more particularly described in Section 2.5
(Compensation) herein.

Consequential Damages means any special, indirect, consequential, or incidental
damages arising out of or relating to this Lease that do not flow directly and immediately
from an injurious act but that result indirectly from an action or failure to act, such as
revenue losses, loss of use, cost of capital, debt service, loss of profit on related contracts,
administrative costs, loss of bonding capacity, lost opportunity, claims of taxpayers and
other indirect damage, whether arising out of breach of this Lease, tort (including
negligence) or any other theory of liability.

Construction Cost Index means the most current version of the Construction Cost
Index for San Francisco published by Engineering News Record.
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County means Santa Clara County.
CPUC means the California Public Utilities Commission.

Customer means a retail customer of the Water System served by a physical connection
to the Water System.

Director means the Director of the City’s Public Works Department, unless otherwise
indicated by the context.

Effective Date means the date that the Lease becomes effective as more particularly
described in Section 2.2 (Term) herein.

Environmental Laws means any Federal, State or local laws or any regulations
promulgated pursuant to such laws, as such laws or regulations may from time to time
be amended, applicable to the Water System, groundwater or the utility services,
regulating or imposing liability or standards of conduct concerning or relating to (1) the
protection of human health or the environment, (2) the regulation, use or exposure to
Hazardous Substances or (3) the operation, Maintenance, construction, Repair or
rehabilitation of the Water System.

Force Majeure Event has the meaning set forth in Section 7.5 (Force Majeure) herein.

Franchise Fee means the annual fee more particularly described in Section 2.5
(Compensation) herein.

Hard Costs mean the reasonable direct costs for construction of a Capital Improvement
Project, including but not limited to labor, equipment, materials, permitting, traffic control
and inspection, but excluding costs for planning, design, project management,
administration, or other such “soft” costs.

Hazardous Substance means any solid, liquid, gas, odor, heat, sound, vibration,
radiation or other substance, material or waste which is defined as contaminant,
pollutant, dangerous substance, toxic substance, hazardous waste, hazardous material,
hazardous substance, extremely hazardous waste, restricted hazardous waste, residual
waste, solid waste or similar term which is or becomes regulated by applicable
Environmental Laws (as defined herein) or which is classified as hazardous or toxic under
applicable Environmental Laws (including, without limitation, hydrocarbons, petroleum,
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gasoline, diesel fuel, crude oil or any products, other petroleum hydrocarbons,
polychlorinated biphenyls, asbestos, and urea formaldehyde foam insulation, or their by-
products or fractions thereof).

Indemnified Person has the meaning given Section 3.11(B) (Indemnity).

Laws means all applicable laws, rules, regulations, ordinances, directives, covenants,
easements and restrictions of record, permits, and requirements of any applicable fire
insurance underwriter or rating bureau, relating in any manner to the Water System or
the groundwater, including, but not limited to, SWRCB Permit; the SCVWD Contract and
any amendments thereto; and the foregoing items pertaining to: (1) industrial hygiene,
(2) environmental conditions on, in, under or about the Water System or the
groundwater, including soil and groundwater conditions, (3) the use, generation,
manufacture, production, installation, maintenance, removal, transportation, storage,
spill or release of any Hazardous Substance or storage tank, and (4) prevailing wage
requirements, payment bond requirements, working hours and workers compensation
insurance, unemployment insurance benefits, Federal Insurance Contributions Act laws,
and business license requirements now in effect or which may hereafter come into effect,
and whether or not reflecting a change in policy from any previously existing policy.

Lease means this Agreement for Lease of Real Property (Water System), including all
exhibits attached hereto or incorporated herein, and as amended by any duly executed
amendments, if any.

Lessee has the meaning given in the Recital and includes its officers, assigns, and
SUCCessors.

Maintain or Maintenance means routine maintenance activities or actions, other than
Capital Improvements, to keep an asset in good working order so that it will operate as
required under this Lease.

Maintenance Plan means the Maintenance Plan attached as Exhibit E hereto, as may be
amended from time to time.

Operating Standards means, collectively, the operation-related requirements in this
Lease, including the exhibits hereto, the applicable standards in the most current AWWA
Handbook or other applicable water operation standards, and requirements of Laws.
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Project Costs means all Hard Costs and Soft Costs, as defined, in connection with Capital
Improvement Projects.

Rates means the rates, surcharges, surcredits, and other service charges or fees and
penalties that Lessee may impose on Customers for the water services provided pursuant
to this Lease.

Regulatory Cap means the maximum benchmark for rates charged to Customers as more
particularly described in Section 4.1 (Customer Rates) herein.

Repair means activities or actions, other than Capital Improvements, to restore an asset
to the condition and level of service required by this Lease after an asset has failed or has
been damaged.

RFP means the Request for Proposals issued by the City on or about July 31, 2023, for
leasing the Water System pursuant to Public Utilities Code section 10061.

SCVWD means the Santa Clara Valley Water District (also known as “Valley Water”).

SCVWD Contract means the contract between the City and SCVWD for a supply of
treated water, a copy of which is attached hereto as Exhibit F.

Section means a numbered section of this Lease, unless otherwise indicated by the context.

Service Area has the meaning given in the Recitals.

Soft Costs means all other costs and expenses paid or incurred in connection with Capital
Improvement Projects which are not Hard Costs, including costs for planning, design,
project management, administration, and construction management. Except as set out in
Section 3.4(]) (Lessee’s Responsibilities), the City will pay for all soft costs up to 24% of
the total Hard Costs.

State means the State of California.
SWRCB means the State Water Resources Control Board.

SWRCB Permit means the SWRCB Domestic Water Supply Permit 68-43, as amended,
which is incorporated herein by reference.
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Term means the existing term of this Lease as more particularly described in Section 2.2
(Term) herein, including any duly authorized and executed extensions thereto, if any.

Water System has the meaning given in the Recitals.

Article 2 — Lease of Water System

21  Lease. City hereby leases to Lessee, and Lessee hereby leases from City, the Water
System as described in Exhibit B. Except as specifically set forth in this Lease, the
Water System is leased in an “as is” condition. City also grants a concession to
Lessee to provide water service within the Service Area, and in connection
therewith, to use, possess, operate, manage, Maintain, Repair, rehabilitate, expand,
and improve the Water System in exchange for those Rates Lessee establishes in
accordance with and pursuant to this Lease. In conveying this interest in
governmental property to a private party, neither City nor any of its agents has
made any representation or warranties with respect to the Water System except as
specifically set forth in this Lease.

22  Term. The term of this Lease will commence on October 1, 2024_ (“Effective
Date”) and will continue for a period of 12 years, unless terminated earlier as
otherwise provided in Article 6 herein (“Term”). Notwithstanding the foregoing,
if mutually agreed, the Parties may extend the Term for an additional period of up
to eight years, for a total Term of up to twenty years. For the Term to be extended,
one of the Parties must provide written notice to the other Party requesting
extension of the original Term no later than 180 days prior to expiration of the
original Term, and subject to mutual agreement on the duration and conditions for
any such extension, the Lease will be amended to so extend the Term.

2.3 Use of Water System. At all times during the Term, Lessee will use the Water
System for the purpose of furnishing potable water service, including water
service for fire protection, to all Customers in accordance with the applicable
Operating Standards relating to service, subject to the provisions of this Lease.
Provision of water from the Water System outside of the Service Area is prohibited
unless authorized in writing in advance by the Director.

(A) Property. Lessee will not retire, sell, transfer, convey, dispose of, or encumber
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any real property or personal property of the Water System without City’s duly
authorized prior written permission.

(B) City’s Right to Use. City retains the full right to use or continue to use any
portion(s) of the Water System, including easements, tanks, pump station, wells,
buildings, and appurtenances, for any legal purpose which does not interfere with
Lessee’s use of the Water System to furnish water service to Customers.

(C) Development. City reserves the right to approve future developments to be
served by the Water System subject to available water supply and applicable Laws,
including the requirements of the SWRCB Permit and provisions of the SCVWD
Contract. Notwithstanding the foregoing, all connections to the Water System
required for future developments shall be performed by Lessee or by a contractor
approved by Lessee at the sole expense of the developer. Lessee shall not be
responsible or liable for any cost associated with such connections.

24  Title. City retains title to the Water System. Lessee will not own the Water System
or any part thereof or any interest therein during the Term of this Lease, including
ownership of any Capital Improvements made during the Term. Title to all Capital
Improvements, improvements from Maintenance or Repair, or improvements
installed for City-approved development made during the Term will vest in City
upon acceptance by or beneficial use by City, whichever occurs first. No such
vesting of title of any improvement will alter or limit Lessee’s obligations for
Repair and Maintenance of the Water System as set forth herein.

2.5  Compensation. Asbargained-for consideration for the benefits it derives from this
Lease, Lessee will pay the City the amounts set forth below. The Parties agree and
acknowledge that the following payments to City are not levies imposed by City
on Lessee in its governmental capacity, but rather voluntary payments as fair and
reasonable compensation for a valuable interest in the Water System and the use
of City’s property and resources related to the Water System. The Parties further
agree and acknowledge that the amounts to be paid pursuant to this Section were
determined by a fair and competitive procurement process and good faith
negotiation. The following payments will be legally incident on Lessee and the
legal duty to pay will remain with Lessee regardless of how Lessee opts, in its sole
discretion, to fund the payments.

(A)  Concession Fee. Lessee will pay the City a one-time Concession Fee of

$22,100,000 within 30 days following the Effective Date of this Lease. The
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Concession Fee is consideration for Lessee’s right to sell water from the Water
System. Except as set out in Section 6.2 (Termination of Lease for Convenience),
the Concession Fee is not a security deposit and is not refundable. The Concession
Fee may be used to fund Capital Improvement Projects or for any other legal
purposes the City desires.

(B)  Annual Investment Rent. Upon the Effective Date and on each anniversary
of the Effective Date each year thereafter during the Term, Lessee will pay to City
as Annual Investment Rent, the sum of $1,800,000, subject to an annual adjustment
based on the Construction Cost Index for the San Francisco Bay Area, applied on
a cumulative basis (i.e., after the Effective Date, by adjusting the prior year’s
Annual Investment Rent). City will notify Lessee in writing at least 30 days prior
to the date that the Annual Investment Rent is due of the adjusted amount
pursuant to the Construction Cost Index, along with a calculation evidencing the
adjusted amount. The Annual Investment Rent will be used, up to the amount
recommended in the approved Capital Improvement Plan, to reimburse Lessee for
the completion of City-approved Capital Improvement Projects, and excess
amounts which have not been reimbursed to Lessee in any year will be carried
forward to reimburse Capital Improvement Projects in the following year, in each
case as further specified in Section 3.4 (Capital Improvements) and the Capital
Improvements Plan. In the event that Lessee is due reimbursements to which the
City agreed (in writing), were undisputed, due and payable, for Capital
Improvement Projects from the previous year, the Annual Investment Rent will be
reduced by any amount owing to Lessee for such Capital Improvement Projects in
satisfaction of the amounts owing to Lessee and any remaining amount will be a
debt due and payable from the City to Lessee.

(C)  Franchise Fee. As consideration for the City’s costs to administer this Lease,
including the concession and franchise rights granted herein, Lessee will pay City
an annual Franchise Fee, due the first year by November 1, 2025, and annually
thereafter during the Term. The amount of the Franchise Fee will be equal to two
percent of Lessee’s annual gross receipts from Customers for the preceding year
from the use, operation and possession of the Water System (with the total
prorated for the final year of the Term if less than a 12-month period). The Parties
agree that this constitutes fair and reasonable compensation for City
administration of this Lease and the franchise conferred herein.

2.6 Net Lease. This Lease will be deemed and construed to be a “net lease” and Lessee
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hereby agrees that the Annual Investment Rent is an absolute net return to City
free and clear of any expenses, charges or setoffs other than as set forth in this
Lease.

2.7 Taxes and Assessments. Lessee will pay all taxes, assessments, fees, levies,
charges, license or permit fees and other governmental charges of any kind or
nature which are levied, charged, assessed or imposed during the Term of this
Lease upon or against the Water System or the groundwater or the leasehold estate
created hereby or which may be imposed upon any taxable interest of Lessee
acquired pursuant to the Lease. Without limiting the generality of the foregoing,
Lessee acknowledges that this Lease may create a possessory interest which may
be subject to property taxation and that Lessee may be subject to the payment of
property taxes levied on such interest. Any such tax will be the sole responsibility
of Lessee.

2.8 Liens and Encumbrances. Lessee agrees to keep the Water System free and clear
of all liens, security interests and encumbrances except for those consented to in
writing and duly authorized by City. Lessee agrees to promptly pay all amounts
due for materials, parts, labor, water, power and other consumables and supplies
furnished at Lessee’s instance or request upon or to the Water System and to keep
the Water System free and clear of all liens resulting from such payment
obligations. Lessee agrees to require that any contractor performing work on City-
owned property pursuant to a contract in excess of $25,000, will provide a payment
bond in conformance with the requirements of Civil Code section 9550, as may be
amended from time to time.

Article 3 — Operation of Water System

31  General. In addition to the requirements of this Lease, Lessee will operate the
Water System in accordance with the Operating Standards. Lessee will, at its own
expense, manage and operate the Water System and pay all costs and expenses of
operating the Water System as specified herein, including, but not limited to, the
costs of all water, utilities, Maintenance, Repair, and Capital Improvements, and
all public charges, taxes and assessments of any nature whatsoever. City is not
responsible for payment of any costs or expenses of any kind or character in
connection with or related to the operation of or improvements to the Water
System except and only to the extent as expressly set forth in this Lease (including,
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but not limited to, City’s payment and reimbursement obligations set forth in this
Lease).

3.2  Maintenance. At all times during the Term, Lessee will Maintain the assets of the
Water System in good working order consistent with the requirements of the
current Maintenance Plan, and consistent with the Operating Standards. Within
10 days of the anniversary of the Effective Date each year, Lessee will submit
proposed revisions, if any, to the Maintenance Plan for City’s review and approval.
If requested by City, Lessee must revise and resubmit the proposed revised
Maintenance Plan within a reasonable time period after request, such period to be
no less than 3 weeks, but not more than 6 weeks, unless mutually agreed upon
otherwise. Upon approval by the Director, the revised Maintenance Plan will
supersede any prior version. All Maintenance will be provided in accordance with
the approved Maintenance Plan to ensure the Water System remains in good
condition and at Lessee’s sole expense. Maintenance work is not subject to
reimbursement by City pursuant to Section 3.4 (Capital Improvements), below.
However, Maintenance work is subject to the requirements of Section 3.4(F) (True-
Up of Capital Improvement Reimbursements) pertaining to contractors.

3.3  Repair. Lessee is solely responsible at Lessee’s sole expense for the prompt Repair
of any assets of the Water System during the Term to ensure safe and effective
operation of the Water System. If Lessee fails to effectuate any Repair on a timely
basis, City reserves the right, but not the obligation, to have the Repair made at
Lessee’s expense, such amount to be based on the documented costs incurred by
City. Repair work is not subject to reimbursement by City pursuant to Section 3.4
(Capital Improvements), below. However, Repair work is subject to the
requirements of Section 3.4(G) (Contractors) pertaining to contractors.

3.4  Capital Improvements. Lessee will be responsible for Capital Improvements to
be designed, constructed, and completed during the Term in accordance with the
terms of this Lease and the Asset Management Plan, and as further specified in the
current Capital Improvement Plan and as required by Laws. The parties may
update the Asset Management Plan on an annual basis to reflect Capital
Improvement Projects completed during the prior year and to reflect the current
needs of the Water System or as otherwise set out in clause (B) below.

(A) Capital Improvement Plan. The Capital Improvement Plan in effect on the
Effective Date of this Lease will include a five-year Capital Improvement Plan

6287138 of Cupertino Page 14
Agreement for Lease of Real Property (Water System)



Privileged and Confidential — City internal review only

approved by City, which also includes a list of Capital Improvement Projects
which are to be prioritized for completion during the first three years of the Term.
Within 10 days of the anniversary of the Effective Date each year, Lessee will
submit proposed revisions (including in accordance with clause (B) below), if any,
to the current five-year Capital Improvement Plan for City’s review and
approval, which approval shall not be withheld. Subject to clause (B) below,
proposed revisions must be consistent with the current needs of the Water System,
the Asset Management Plan, and the Operating Standards. If requested by City,
Lessee must revise and resubmit the proposed revised Capital Improvement Plan
within a reasonable time period after request, such period to be no less than 3
weeks, but not more than 6 weeks, unless mutually agreed upon otherwise.

(B) Reuvisions to Capital Improvement Plan. In the event that (i) unexpected Capital
Improvement Projects become necessary or the required Capital Improvement
Projects, which in either case, result in investments beyond the Annual Investment
Rent being required, or (ii) Capital Improvement Projects are delayed due to an
uninsurable Force Majeure Event, the existence of Hazardous Substances (other
than caused by the negligence of Lessee) or City fault; or (iii) an uninsurable Force
Majeure Event, the existence of Hazardous Substances or City fault occurs that has
a material impact on the performance of Capital Improvements, then Lessee shall
submit proposed revisions to the five-year Capital Improvement Plan together
with adjustments to the Annual Investment Rent for City’s review and approval,
in its reasonable discretion. Upon approval by City, the revised Capital
Improvement Plan will supersede any prior version. If the City does not approve,
Section 6.6 (Dispute Resolution) will apply to resolve the form of Capital
Improvement Plan to be complied with by Lessee. .

(C©) Minimum Annual Investment Rent. Subject to reimbursement under Section
3.4(D) (Reimbursable Costs), each year during the Term, Lessee is solely
responsible for investing a minimum of the Annual Investment Rent in
construction of Capital Improvement Projects consistent with the requirements of
the current Capital Improvement Plan.

(D) Reimbursable Costs. Lessee will be solely responsible for the cost to design, bid,
and manage any Capital Improvement Project. However, provided that Lessee has
fully complied with the requirements of this Lease as it relates to the Capital
Improvement Project, including this Section, City will reimburse Lessee for Project
Costs expended on approved Capital Improvement Projects as set forth below,
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with the total annual reimbursement capped at the amount of the Annual
Investment Rent paid by Lessee for that one-year period. City’s reimbursement
obligation will not exceed the amount recommended in the 2021 Memorandum
with the Asset Management Plan and based on documented Project Costs for
construction of the Capital Improvement Projects. In addition, City’s
reimbursement obligation is limited to City-approved Capital Improvement
Projects that are completed in accordance with the requirements of this Lease and
accepted by City.

(E) Standards. The design and construction of Capital Improvement Projects
must be consistent with the requirements of this Lease, the Asset Management
Plan, the Operating Standards, and Laws (in effect at the time of the Capital
Improvement Project), and will provide a minimum design life of ten years for
pumps, mechanical and electrical equipment, 40 years for above-ground buildings
and structures, and 50 years for underground pipes and lines, measured, in each
case, from City acceptance of the relevant Capital Improvement Project. The plans
or design for any Capital Improvement Project is subject to the timely and
reasonable review and approval by the Director pursuant to the authority set forth
in Section 2.28.040 of the Cupertino Municipal Code, or as otherwise required for
purposes of design immunity pursuant to Government Code section 830.6.

(F) True-Up of Capital Improvement Reimbursements. Following the completion of
each Capital Improvement Project, Lessee and City will confer in good faith
regarding any true-up of City’s reimbursement obligation that may be necessary
or appropriate based on the total Project Costs for each project, including for any
increase in Project Costs due to City directed-change or City fault, the existence of
Hazardous Substances (other than caused by the negligence of Lessee) impacting
a Capital Improvement Project or uninsurable Force Majeure Events.-

(G) Contractors. Lessee may contract with qualified, licensed design
professionals or contractors for design and construction of Capital Improvement
Projects or for Maintenance or Repairs. Lessee’s contracts for construction must
require that the contractor comply with Laws and must warranty its work for a
period of at least one year following City’s acceptance of the work. Lessee’s
contracts with design professionals and contractors must include requirements for
insurance and indemnity that are satisfactory to the City’s risk manager, which
may include naming the City as an additional insured. Lessee is solely responsible
for any such contracts, and any default by a contracting party will not relieve the
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Lessee of its obligation to complete the Capital Improvements in accordance with
this Lease.

(H) Cost Estimates. A minimum of 30 days prior to beginning any work on a
Capital Improvement Project, Lessee will submit to the City an itemized schedule
of anticipated Project Costs for each Capital Improvement Project for City review
and approval.

(I)  Progress Meetings and Reports. During construction of any Capital
Improvement Projects, designated representatives for Lessee and City will
participate in regularly scheduled construction progress meetings, as agreed upon
between the Parties. At least five days before each such progress meeting, Lessee
will provide City with a summary report for each such Capital Improvement
Project regarding progress of construction, including payments to date as a
percentage of the total project, the percentage of the project that is complete, and
the following:

(1) updates regarding estimated and actual Project Costs;
(2) update and narrative with respect to progress schedules;
(3) overview of the work currently being performed;

(4) narrative of any expected upcoming issues or changes in the design;
and

(5) an updated list of any outstanding issues and action items.

(J) Lessee’s Responsibilities. Lessee is solely responsible for obtaining or providing
all necessary services in connection with planning, design, direction, inspection,
and supervision for each Capital Improvement Project, all necessary permits from
applicable regulatory agencies (including City permits), for providing all
materials, supplies, and equipment required for the completion, start-up, testing,
commissioning, and performance of each Capital Improvement Project. Lessee is
solely responsible for ensuring that all Capital Improvement Projects are
constructed in compliance with applicable Laws, including prevailing wage and
payment bond requirements. CEQA and NEPA approval documentation will be
prepared by the Lessee. All Soft Costs for preparation of CEQA / NEPA
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documentation shall be reimbursable and not subject to the 24% cap of Hard Costs
as provided in the definition of Soft Costs.

(K) Documents. Within 30 days following completion of each Capital
Improvement Project, Lessee will provide to City, in electronic form, and make
available for review by City, a set of “as-built” plans for each Capital Improvement
Project completed; all manuals required for operation and maintenance of the
components of the Capital Improvement Project; and copies of warranties issued
by the manufacturer of the equipment and materials installed as part of the Capital
Improvement Project.

(L) Invoicing. Lessee must submit detailed monthly invoices to City for
reimbursement for eligible Project Costs it has incurred for work completed
during the preceding month on Capital Improvement Projects pursuant to this
Section. Upon request by City, Lessee will promptly provide documentation to
substantiate any of the costs for which it seeks reimbursement. The City will make
payments on all undisputed amounts within 30 days after receiving a detailed
invoice and any requested documentation. Within such 30 days period after
receipt of a detailed invoice, if City disputes all or any portion of the invoice, City
shall promptly provide Lessee reasonably detailed reason(s) for any disputed
portions of such invoice and withhold the disputed amount, and Section 6.6
(Dispute Resolution) shall apply.

3.5  SWRCB Permit. Lessee is responsible for compliance with the terms of the SWRCB
Permit and administration of the SWRCB Permit.

3.6  Customer Services. Lessee is solely responsible for satisfying all Customer service
obligations associated with Lessee’s provision of water service as set forth herein
and consistent with the Operating Standards.

(A) General Requirements. Lessee’s Customer service obligations include, but are
not limited to, issuing detailed billing statements to all Customers for services
provided; payment processing; responding to Customer inquiries on water
service, bills, leaks or other concerns; collecting payments; processing applications
for new or transfer of service; collection of Customer deposits for new service;
collection of construction meter deposits; and investigation of Customer
complaints.
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(B) Drought Education. Lessee will provide ongoing drought education, by
providing billing inserts about water conservation during drought, holding water
conservation workshops and any other mutually agreed upon activities, to
Customers consistent with Lessee’s standard drought education programs
provided to similarly situated customers and will enforce drought-related
restrictions on water use as required by Laws or recommendations of SCVWD,
including any City-wide requirements imposed by the City acting in its
governmental capacity. Lessee will submit an annual written report on drought
education to City within 10 days of the anniversary of the Effective Date for each
year during the Term. The report must summarize Lessee’s efforts to educate
Customers and to enforce any applicable drought- related restrictions. The annual
report must illustrate the effectiveness of Lessee’s efforts in one or more summary
tables or graphs showing the change in annual water use by residential and by
commercial Customers.

(C)  Confidentiality. Lessee will use all commercially reasonable efforts to keep all
Customer information confidential, whether received from City or developed
during the Term, and in compliance with Laws.

3.7  Emergency Services. Lessee is solely responsible for maintaining 24-hour on-call
responses to emergency calls or Customer inquiries; providing an emergency or
natural disaster operations plan; maintaining an emergency communications
system; providing or having immediate access to equipment required to perform
emergency repair work to vital Water System equipment and water mains,
including providing emergency backup generator at the Mann Pumping station
or anywhere else that may be needed to ensure uninterrupted delivery of potable
water to Customers.

3.8  Water Quality Testing. Lessee is solely responsible for performing or causing to
be performed by a laboratory certified by the State, any and all water sampling,
analysis, testing and reporting as required by Laws governing water sources,
distribution mains or Customer premises, including Laws of the U.S.
Environmental Protection Agency, State Department of Health Services and Office
of Drinking Water, and the County Environmental Health Department. This
obligation includes, but is not limited to: scheduling and collecting water samples
to test for microbiological, inorganic and organic constituents; transportation to
certified lab; preparation of monitoring plans; sample collection training; reporting
to appropriate regulator(s); record keeping; analysis interpretation; special or
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emergency sample collection and analysis; emergency notification to affected
Customers, if required; preparation and distribution of any and all published and
distributed Customer reports on water quality; management of a cross-control
program; new well or water source sampling and analysis; response to Customer
inquiries on water quality issues; conducting annual system survey with State
Department of Health Services; obtaining permits and compliance with any air
district with jurisdiction over the Water System; providing hazardous materials
control program, and ensuring any required operator certification is in compliance
with Laws.

3.9  Other Services. Lessee is solely responsible, at its own expense, for implementing
any City, County, SCVWD, State or federal water conservation program as
established by mandate or law during the term; maintaining distribution system
maps and plat maps; preparing any required urban water management plans; and
in general, doing all such acts and performing all such services as required to
operate the Water System as required by this Lease. All maps, plans and records
required by this Section and/or through the operation, Maintenance and
improvement of the Water System will be transmitted to City at a minimum
frequency as specified in Section 3.10 (Reports).

3.10 Reports. In addition to the reporting requirements specified elsewhere in this
Lease, including for Capital Improvement Projects set forth in Section 3.4
(Capital Improvements), Lessee will provide City with written reports related to
Lessee’s operation of the Water System, as specified herein.

(A) Annual Summaries. Each year during the Term, within 10 days of the
anniversary of the Effective Date, Lessee will submit summary reports regarding
activities during the preceding year, for the following;:

(1) Annual Operations Report: General status of overall operation,
expenditures and revenue of the Water System including priority needs and

concerns.

(2) Annual Maintenance Report: Maintenance completed, in progress, and
scheduled, including compliance with the current Maintenance Plan.

(3) Annual Repair Report: Repairs completed, in progress, and needed.
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(4) Annual Report on Capital Improvement Projects: Capital Improvement
Projects planned, in progress, and completed, including compliance with
the current Capital Improvement Plan.

(5) Annual Report on Developer-funded Expansions to Water System:
Summarize status of all developer-funded expansions to the Water System,
including percentage of completion and pertinent comments relative to the
project.

(6) Annual Customer Service Report: List Customer service requests and
complaints, including the number of calls received by issue (e.g., general,
lack of water, billing, water quality, etc.) and resolution of each such
Customer request or complaint.

(7) Annual Water Quality Report: Water quality analysis of
microbiological testing, including quantity of water delivered to all
Customer types, quantity of water delivered from SCVWD, quantity of
water delivered from each well site, estimated annual amount of Water
System loss, number of water quality tests completed, number of water
quality samples testing positive for coliform and action taken, results of
annual water quality tests for all constituents tested and action taken for
any constituent testing out of range.

(B) Periodically. In addition to any other reporting requirement set forth herein,
Lessee will provide any additional report or information that is reasonably
requested by City to ensure operation and Maintenance of the Water System in
compliance with this Lease. Any water quality testing positive for coliform or
constituent exceeding testing range is to be immediately reported to the City.

(C) End of Term. Within 30 days following expiration of the Term or early
termination of the Lease, whichever occurs first, Lessee will provide City with an
updated version of all of the annual reports specified above. This provision will
survive expiration or termination of the Lease.

3.11 Hazardous Substances.

(A) Release of Hazardous Substances. Lessee will not cause or permit to occur any
release, generation, manufacture, storage, treatment, transportation, or disposal
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of Hazardous Substance on, in, under, or from the Water System or the
groundwater or any portion of it in violation of Laws. If Lessee does cause any
release or disposal of any Hazardous Substance on, in, or under the Water
System or any portion of it, Lessee, at its own cost and expense, will immediately
take such action as is necessary to detain the spread of and remove the Hazardous
Substance as required by applicable Law. Lessee will promptly notify City of any
release or disposal (of which Lessee has knowledge) of any Hazardous Substance
on, in, under or from the Water System or the groundwater. If Hazardous
Substances other than those caused or released by Lessee exist or occur on, in,
under or from the Water System or the groundwater, Lessee shall not be
responsible for the costs of any action to address, remediate, characterize,
remove, treat, dispose, transport or handle such Hazardous Substances and the
costs thereof shall be reimbursed to Lessee from City or deducted from any
amounts owing from Lessee to City. Lessee is responsible for ensuring all water
delivered from the water system is free of Hazardous Substances

(B) Indemnity. Lessee will indemnify, defend with counsel acceptable to City and
hold harmless City and its officers, agents and employees (each such person and
entity being referred to as an "Indemnified Person") from and against all losses,
liabilities, obligations, penalties, claims, litigation, demands, defenses, costs,
judgments, suits, proceedings, damages (including consequential damages),
disbursements or expenses of any kind (including attorneys” and experts’ fees and
expenses and fees and expenses incurred in investigating, defending, or
prosecuting any litigation, claims, or proceeding) that may at any time be imposed
upon, incurred by, asserted, or awarded against City in connection with or arising
from or out of: (1) any Hazardous Substance, on, in, under, or affecting all or any
portion of the Water System or the groundwater caused or released by Lessee,
excluding any unknown pre-existing Hazardous Substance or any Hazardous
Substance released, generated or disposed by City; (2) any material breach of any
covenant or agreement of Lessee contained or referred to in this Section relating to
Hazardous Substances for which Lessee is responsible under this Lease; (3) any
violation or claim of violation by Lessee of any Laws; or (4) the imposition of any
lien for the recovery of any costs for environmental cleanup or other response costs
relating to the release or threatened release of Hazardous Substance, excluding
any unknown pre-existing Hazardous Substance or any Hazardous Substance
released, generated or disposed by City. The expiration or termination of this
Lease and/or the termination of Lessee’s right to possession will not relieve Lessee
from liability under any indemnity provisions of this Lease as to matters occurring
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or accruing during the Term by reason of Lessee’s occupancy of the Water System
and the groundwater.

3.12 Water Supply. The Water System is supplied with water pursuant to the SCVWD
Contract. Lessee will not modify or take water supply wells serving the Water
System out of permanent service without the express written permission of the
Director. Lessee will purchase water pursuant to and comply with requirements
of the SCVWD Contract and will immediately notify City if any provision of the
SCVWD Contract is violated by Lessee.

3.13 City Access. City and City’s agents have the right to enter the Water System at
any time in the case of an emergency, and otherwise at reasonable times and on
reasonable prior notice for the following purposes: (i) to determine whether the
Water System is in the condition as required by this Lease and whether Lessee is
complying with its obligations under this Lease, (ii) to serve, post, or keep posted
any notices required or allowed by Laws or under this Lease, and (iii) as City may
otherwise reasonably deem necessary. In connection with any City access, City
shall (i) comply with Lessee’s reasonable safety rules, (ii) not unreasonably
interfere with or adversely impact Lessee’s operations, Maintenance, Repair or
Capital Improvement Project activities; and (iii) be liable for any damage to the
Water System arising out of such access or City actions.

3.14 City Inspection and Oversight. Lessee, upon written request of City or City’s
agent providing reasonable notice, will permit City or City’s agent to conduct a
comprehensive inspection of the Water System, including, but not limited to, field
inspections; Maintenance and Repair records and reports; Customer complaint
records; and Capital Improvement Projects, schedules, and plans, in order to
assess the condition of the Water System. In connection with any City inspection
and oversight, City shall (i) comply with Lessee’s reasonable safety rules, (ii) not
unreasonably interfere with or adversely impact Lessee’s operations,
Maintenance, Repair or Capital Improvement Project activities; and (iii) be liable
for any damage to the Water System arising out of such access or City actions.

Article 4 - Customer Rates and Billing

41  Customer Rates. Lessee, in its sole and exclusive discretion, will be responsible
for setting, levying, and providing notice of any and all of the Rates that Lessee
will require for water service to be delivered to the Customers. Notwithstanding
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the foregoing, City reserves the right to impose and collect fees for new or
expanded water service connections on the Water System, including connection
fees and development impact fees.

(A) Regulatory Cap. The Rates levied by Lessee on Customers must not exceed the
lowest cumulative rates, surcharges, surcredits and other service charges or fees
and penalties approved and/or authorized by the CPUC and in effect on Lessee’s
CPUC regulated water system located in the City (“Regulatory Cap”). The Parties
agree that this Regulatory Cap affords Lessee with sufficient flexibility to establish
Rates while ensuring the Customers are subject to just, reasonable, and
nondiscriminatory Rates. The Regulatory Cap does not include the “Surcharge to
Fund Public Utilities Commission Reimbursement Fee,” an administrative fee
imposed by the CPUC tariffed systems.

(B) Modifications. Lessee will notify City of any proposed modifications to
Lessee’s Rates at least 30 days prior to their effective date and provide
documentation to demonstrate that the proposed Rates will be at or below the
Regulatory Cap.

(C) Compliance. City, acting in its regulatory capacity, may confirm that Lessee is
in compliance with this Article. In the event of a discrepancy, City may request
additional information for clarification, which Lessee must provide within 15
business days. If, in City’s reasonable determination, Lessee’s Rates exceed the
Regulatory Cap and Lessee cannot demonstrate that its Rates are in compliance,
City may direct Lessee to revise its Rates to achieve compliance with this Article,
and to further require that Lessee provide a refund and/or credit to Customers
equal to the difference between the Rates charged and the revised Rates.

(D) City’s Rights. Provided that Lessee is in material compliance with this Article,
City will have no authority or obligation to impose, set, modify, approve,

or provide notice of the Rates levied by Lessee on Customers. Notwithstanding
the foregoing, the City reserves the right to impose and collect fees for new or
expanded water service connections on the Water System such as connection fees
and development impact fees.

(E) CPUC Orders. If the rates used to establish the Regulatory Cap are reduced
or increased by order of the CPUC, Lessee will reduce or increase its Rates
consistent with the CPUC order.
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(F) City’s Facilities. No charge will be made for water delivered to fire
department facilities or for firefighting activities in the City. All other City
properties using water service will be charged the same Rates as other Customers.

(G) Water Rationing. In the event of mandatory water rationing imposed by Laws,
Lessee will impose water conservation measures or mandatory water rationing on
its Customers and, if required by Laws, will provide timely education and if
needed, proactively assess penalties on Customers that violate such Laws.

4.2  Customer Billing and Collections. Lessee is solely responsible for submitting
billing statements to and collecting all Rates and taxes from Customers for water
received through the Water System. Lessee may propose payment and credit rules
substantially similar to those imposed on customers of its CPUC-regulated tariffed
water system in the City. City will have no responsibility for billing or collecting
Rates from Customers. Lessee will retain the proceeds from all Rates for water
services provided during the Term of the Lease.

(A) Utility Users Tax. Notwithstanding the foregoing, at all times during the
Term, Lessee will, at its sole expense, bill and collect from Customers on behalf of
City any additional amounts which City, in its regulatory capacity, may assess as
a utility users tax on any Customers and will promptly pay all such amounts to
City.

(B) Unpaid or Delinquent Accounts. Lessee is solely responsible for the collection
of unpaid or delinquent Customer accounts, at Lessee’s sole expense. City will
have no responsibility for collection of unpaid or delinquent Customer accounts.

(C) Transition Periods. With respect to Customer payments for water services
provided prior to the Effective Date of the Lease, Lessee will cooperate with City
to determine the amount payable to the prior lessee pursuant to the 1997 Lease
and will promptly tender payment of that amount as specified by the Director.
With respect to payments due for water services provided prior to expiration or
termination of the Lease, Lessee will cooperate with City to determine the amount
payable for such services prior to expiration or termination of the Lease, and the
Director will arrange for payment of that sum to Lessee.

(D) Survival. The provisions of this Section will survive expiration or
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termination of the Lease.

Article 5 - Insurance and Indemnity

5.1 Insurance. During the Term of this Lease, Lessee, at its own cost and expense, will
maintain insurance, issued by a carrier or carriers acceptable to City, as set forth
in this Section.

(A) Policies and Limits. The following insurance policies and limits are required for
this Lease:

(1) Commercial General Liability (“CGL”). Commercial general liability
insurance in the single limit amount of not less than $10,000,000 which
amount may be satisfied by any excess liability insurance carried by Lessee,
written on an occurrence basis. Such insurance shall include coverage for
injury (including death) or damage to persons and/or property arising out
of the operations of Lessee pursuant to this Lease. The policy will include
coverage for liability assumed under this Lease for personal injury,
property damage and all other insurable claims as an “insured contract” for
the performance of Lessee’s indemnity obligations under this Lease.

(2) Workers” Compensation Insurance. Workers” compensation insurance, or
a certificate of self-insurance, insuring against liability under the Workers’
Compensation Insurance and Safety Act now in force in the State, or any
act hereafter enacted as an amendment or supplement thereto or in lieu
thereof. Such insurance will fully cover all persons employed by Lessee in
connection with its operations under this Lease for claims of death or bodily
injury arising in connection with their employment by Lessee pursuant to
its operations under this Lease.

(3) Automobile Liability Insurance. Automobile (vehicle) liability insurance
on an occurrence basis for bodily injury and/or property damage in a single
limit amount of not less than $2,000,000.

(4) Pollution Liability Insurance. Pollution liability insurance on a claims
made basis, providing coverage of at least $2,000,000 for all liability arising
out of sudden, accidental and gradual pollution and remediation, and loss
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arising out of claims for bodily injury, death, property damage, or
environmental damage caused by pollution conditions.

(5)  Cyber Liability Insurance. Cyber liability insurance with limits of at
least $2,000,000 per occurrence. Coverage must be sufficiently broad to
respond to the duties and obligations of Lessee under this Lease, including,
but not limited to, claims involving infringement of intellectual property,
including infringement of copyright, trademark, trade dress, invasion of
privacy violations, information theft, damage to or destruction of electronic
information, release of private information, alteration of electronic
information, extortion, and network security. The policy must provide
coverage for breach response costs as well as regulatory fines and penalties,
and credit monitoring expenses with limits sufficient to respond to these
obligations.

(B) Endorsement. Lessee’s CGL policy, automobile liability policy, pollution
liability policy, and cyber liability policy must contain an endorsement in favor of
City and its officers, agents and employees listing them as additional insureds.

(C) Review. The Parties will periodically review the required insurance for the
purpose of mutually agreeing on increases in the minimum limits, which may be
reasonable and customary for similar facilities of like size and operation.

(D) Insurers. All insurance must be affected under policies issued by insurers of
recognized responsibility, licensed or permitted to do business in the State, and
with an AM Best rating of A.VII or otherwise as mutually agreed between the
parties.

(E) Cancellation or Changes. All policies of insurance issued by the respective
insurers must provide that such policies will not be canceled or materially changed
without at least 30 days’ prior written notice to Lessee and to City. Evidence of all
renewed or new policies, together with evidence of payment, will likewise be
deposited with City prior to expiration dates of expiring or non- renewed policies.

(F) Minimum Limits. The limits of insurance required by this Lease or as carried
by Lessee will not limit the liability of Lessee nor relieve Lessee of any obligation
under this Lease.
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(G) Waiver of Subrogation. Lessee will cause the general liability and worker’s
compensation insurance policies obtained by it to provide that the insurance
company waives all rights of recovery by way of subrogation against City in
connection with any damage covered by any policy.

5.2 Indemnity. To the full extent permitted by Laws, Lessee will indemnity,
defend with counsel proposed by Lessee and acceptable to City, and hold harmless
the Indemnified Parties from and against all liability, loss, claims, obligations,
penalties, demands, suits, litigation, legal or administrative proceedings, defenses,
proceedings, judgments, damages (including consequential damages), expenses,
costs (including, without limitation, reasonable attorneys’ fees and all costs and
fees of litigation and its threat) of any kind or nature, including any challenge to
the validity of this Lease or any portions thereof (collectively, “Liability”) to the
extent arising out of or in connection with Lessee’s negligent acts or omissions or
willful breach of this Lease during the Term in relation to this Lease, including,
but not limited to, Liability arising from any failure by Lessee to comply with Laws
or the requirements of this Lease. In the event that Liability is caused in whole or
in part by the concurrent negligent or intentional wrongful acts or omissions of an
Indemnified Party, then this obligation to indemnify shall be comparative and
each Party shall indemnify the other to the extent that such Party's negligent or
intentional wrongful acts or omissions were the cause of such Liability. The
obligations in this Section will survive expiration or termination of this Lease with
respect to any Liability arising during the Term of the Lease. If this Lease or any
portion hereof is declared invalid, each Party waives any claim it may have against
the other in connection therewith.

Article 6 — Default, Termination, and Expiration

6.1 Default. If City determines that Lessee is in default of any of the material
provisions of this Lease, City will notify Lessee in writing of the default and afford
Lessee a reasonable opportunity to cure the default unless immediate action is
required due to an emergency that threatens imminent danger or injury or death
to persons or damage or destruction of property.

(A) Default. The occurrence of any of the following constitute a default by
Lessee:
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(1) If Lessee fails to operate, Maintain, or Repair the Water System or any
portions thereof in accordance with this Lease, where such failure
continues, or Lessee has not diligently commenced reasonable steps to cure
such failure for 14 days following receipt of written notice from City
specifying the failure or such other time specified in the written notice.

(2) If Lessee fails to make any payment to City or to any third party
required by this Lease as and when due, where such failure continues for
60 days following receipt of written notice from City specifying the failure.

(3) If Lessee fails to obtain and maintain any insurance coverage required
by this Lease, where such failure continues for seven days following receipt
of written notice from City specifying the failure.

(4) If Lessee materially breaches or fails to perform any of its other
covenants or agreements in this Lease, where such breach or failure
continues, or Lessee has not diligently commenced reasonable steps to cure
such failure, for 14 days following receipt of written notice from City
specifying the failure or such other time specified in the written notice.

(5) Lessee’s financial capacity to operate the Water system is impaired in any
of the following manners: (a) Lessee is or becomes bankrupt or insolvent or
makes any general arrangement or assignment for the benefit of creditors;
(b) Lessee becomes a “debtor” as defined in 11 U.S.C. section 101 or any
successor statute thereto (unless, in the case of a petition filed against
Lessee, the same is dismissed within 90 days); (c) a trustee or receiver is
appointed to take possession of substantially all of Lessee’s assets or of
Lessee’s interest in this Lease and possession is not restored to Lessee
within 60 days; or (d) if a writ of attachment or execution is levied on, or
there is a judicial seizure of, substantially all of Lessee’s assets or of Lessee’s
interest in this Lease and such seizure is not discharged within 60 days.

(B) Notice and Cure. Upon receipt of written notice of default from City, if Lessee’s
default is not cured or Lessee has not diligently commenced reasonable steps to
cure the default within the time period specified in such written notice of default,
then City may at its option, avail itself of any remedies listed below, which are
non-exclusive and cumulative with any remedies now or later allowed by Laws or
provided for elsewhere in this Lease:
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(1) City’s Right to Cure Lessee’s Default. In the event of a default by Lessee,
if Lessee is not taking prompt and reasonable efforts to cure the default,
following the time specified in the written notice to Lessee, City may elect
to cure the default at Lessee’s cost, provided that Lessee has not provided
City notice that it will need additional time to cure the default, unless
immediate action is necessary to ensure uninterrupted operation of the
Water System. Lessee will promptly reimburse City for its costs.

(2) Emergency Corrective Action. Notwithstanding any provision of this
Section to the contrary, if a default or failure to perform by Lessee poses an
immediate threat to public health, safety, or property, City will notify
Lessee, and if Lessee fails to take corrective action within the time specified
in such notice, City may take all necessary action at Lessee’s expense,
including Maintenance of or Repairs to the Water System or portions
thereof. Lessee will promptly reimburse City for its costs.

(3) Lessee’s Right to Possession Not Terminated. In the event of a default by
Lessee, if Lessee is not taking prompt and reasonable efforts to cure the
default, following the time specified in the written notice to Lessee (which
shall be no less than the time periods set forth in Section 6.1(A) (Default)),
City may take control of the Water System and relet the Water System and
the groundwater, or any part of it, to third parties on Lessee’s account.
Lessee will be liable immediately to City for all reasonable costs City incurs
in reletting the Water System and the groundwater. Reletting may be for a
period shorter or longer than the remaining Term of this Lease. Lessee will
pay to City any amounts due under this Lease on the dates such amounts
are due, less the rent or other amounts City receives from any reletting. No
act by City allowed by this paragraph will terminate this Lease unless City
notifies Lessee that City elects to terminate this Lease.

(4) Termination of Lessee’s Right to Possession. In the event of a default by
Lessee, if Lessee is not taking prompt and reasonable efforts to cure the
default, following the time specified in the written notice to Lessee (which
shall be no less than the time periods set forth in Section 6.1(A) (Default)),
City may elect to terminate Lessee’s right to possession of the Water System
and the groundwater. No act by City other than giving formal written
notice to Lessee pursuant to this paragraph will terminate this Lease. Acts
of Maintenance, efforts to relet the Water System and the groundwater or
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the appointment of a receiver on City’s initiative to protect City’s interest
under this Lease (other than the appointment of a receiver to perform all of
Lessee’s obligations hereunder) will not constitute a termination of Lessee’s
right to possession. On termination, City has the right to recover from
Lessee any amount necessary to compensate City for all actual damages
directly caused by Lessee’s default.

(5) Interest on Past Due Amounts.

(i) If City, at any time, by reason of Lessee’s default, pays any sum
or does any act that requires the payment of any sum, the sum paid
by City will be due immediately from Lessee to City at the time the
sum is paid, and if not paid within 15 days of notice, will bear
interest at the rate of the 90-Day AA Financial Commercial Paper
Interest Rate, from the date the sum is paid by City until City is
reimbursed by Lessee.

(ii) If payment of any undisputed amount from City to Lessee is
made after the 30" day following the proper submission of an
undisputed and properly completed invoice, then payment shall
include interest on the amount owing, at the rate of the 90-Day AA
Financial Commercial Paper Interest Rate, from the 30" day after the
payment was due until the date of payment.

(6) Survival. The provisions of this Section will survive expiration or
termination of the Lease.

(7) Consequential Damages. To the fullest extent permitted by applicable
laws, except as otherwise specified in this Lease and excluding claims
associated with patent infringement or intentional breach of confidentiality
requirements, neither Party shall be liable to the other Party for punitive
damages or Consequential Damages.

(8) Limitation of Liability. Notwithstanding anything else to the contrary
herein, Lessee’s aggregate liability under this Lease to the City shall not
exceed an amount equal to the Annual Investment Rent in the prior 12
month period.
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6.2 Termination of Lease for Convenience. The City may terminate the Lease for
convenience prior to the expiration of the Lease upon ninety (90) days written
notice to the Lessee. The amount of Lessee’s payment obligations with respect to
the Annual Investment Rent, pursuant to Section 2.5(B) (Annual Investment Rent),
and Franchise Fee, pursuant to Section 2.5(C) (Franchise Fee) will be prorated
based on the effective date of the termination for convenience. Following a
termination of the Lease for convenience, City shall pay to Lessee all pro-rated
amounts (including a pro-rated reimbursement of the Concession Fee based on the
remaining term of the 12-year initial term of the Lease) owing under the Lease at
the time of such termination for convenience. Lessee shall also be entitled to
compensation for all work performed on or prior to the effective date of the
termination for convenience, including work on Capital Improvement Projects.
Lessee’s obligations under the terms of this Lease, including any amendments
hereto, will remain in full force and effect through the effective date of the
termination, unless otherwise specified in the termination notice.

6.3 Termination by Lessee. Lessee shall have the right to terminate this Lease for
cause, by declaring a breach should City fail to comply with any material
provisions of this Lease. City shall be deemed in breach of this Lease if it fails to
comply with any material provision of the Lease, including but not limited to
failure to make payments in accordance with the Lease. Lessee shall provide City
with reasonably prompt written notice setting forth in sufficient detail the reasons
for the written notice declaring it believes that a breach has occurred. City shall
have thirty (30) calendar days from receipt of the written notice declaring the
breach (or such longer period as the Lessee may grant in writing) within which to
cure the alleged breach or such longer period determined by Lessee if the breach
is not curable within that time period. Upon such termination, Lessee shall be
entitled to receive payment for work executed, and reasonable costs incurred by
reason of such termination on the same basis as for a termination for convenience.

6.4  Surrender Upon Expiration or Termination. Upon expiration or termination of
the Lease, Lessee agrees that it will surrender to City the Water System in in a state
of repair that is consistent with the applicable Operating Standards. Within 30
days following expiration or termination of the Lease, Lessee will provide City
with an updated Water System map (ArcGIS or equivalent), the accuracy of which
Lessee cannot provide verification to the extent information was or is provided by
City or third parties or to the extent of changes of such information with the
passage of time, showing spatial location of all surface and subsurface assets
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including all asset types, age, diameter and to the extent known by Lessee. This
Section will survive expiration or termination of the Lease.

6.5 Transition Period. Lessee will reasonably cooperate with, and not take any
affirmative actions to hinder in any way, City’s efforts to operate, lease, or sell the
Water System. All records required under this Lease will be made current by the
Lessee at the frequency previously defined or as reasonably requested by City. All
Customer billing information will be kept current and provided to City during the
last 12 months of the Term.

6.6  Dispute Resolution. If a dispute, controversy, or claim arising out of or relating to
this Lease, including its formation, validity, binding effect, interpretation,
performance, breach, or termination (a "Dispute") arises between the Parties
regarding interpretation or implementation of the terms and conditions of this
Lease, including the exhibits hereto, the representatives of the Parties who have
primary responsibility for operation of the Water System and administration of
this Lease will engage in best efforts to resolve the Dispute informally. If the Parties
are unable to resolve a Dispute informally, the Party seeking redress may submit
an informal written claim to the City, specifying the nature of the claim, the
applicable Lease provisions, a summary narrative of the events leading to the
claim, and the remedy sought to resolve the claim. Within 30 days thereafter, the
Director will arrange to meet and confer in person or by videoconference with
Lessee, in a further attempt to informally resolve the claim. If, within 30 days
following the initial attempt to meet and confer, the claim is not resolved, the
Parties agree to submit the Dispute to mediation with an experienced third-party
neutral in an effort to resolve the claim by compromise, with each Party to share
equally in the mediator’s fees and each Party to bear its own legal fees, if any. City
and Lessee will mutually agree to a mediator selected in accordance with the
Commercial Mediation Rules of the American Arbitration Association (“AAA”).
Mediation will be scheduled to ensure the mutual availability of the selected
mediator and all of the individuals that each Party requires to represent its
interests. The Parties will share the costs of the mediation equally. Good faith
compliance with the informal Dispute resolution provisions set forth in this
Section is a condition precedent to filing a claim pursuant to the California
Government Code or to otherwise initiating legal proceedings with regard to the
Dispute. The provisions of this Section will survive expiration or termination of
the Lease.

6287138 of Cupertino Page 33
Agreement for Lease of Real Property (Water System)



Privileged and Confidential — City internal review only

Article 7 — Miscellaneous Provisions

7.1  Recitals. The Parties agree that the recitals to this Lease are true and correct and
are hereby made part of this Lease.

7.2 Notice. Any notice required by or given pursuant to the Lease, including notice
of any changes to the contact information in this Section, must be in writing and
sent to the other Party by U.S. Mail or a reliable overnight delivery service, with
postage prepaid and return receipt requested. For the convenience of the Parties,
copies of Notices may also be given by email to the email address given below.
Notice is deemed effective on the date of delivery shown on the receipt or date of
delivery of the email. A copy of any notice given to the City must also include
simultaneous transmission of a PDF copy of the notice to the Director. Notice for
each Party must be given as follows, unless a different address is later designated
for such purpose by written notice to the other Party:

City: City of Cupertino, City Clerk
10300 Torre Avenue
Cupertino, CA 95014
Email: cityclerk@cupertino.gov

Copy to: Director of Public Works (via email)

Lessee: San Jose Water Company
Attention: John Tang
110 W. Taylor Street
San Jose, CA 95110
408-279-7933
Email: John.tang@sjwater.com

7.3  Compliance with Laws. Except as otherwise provided in this Lease, Lessee will,
at Lessee’s sole cost and expense, diligently and in a timely manner, comply in all
material respects with all Laws. Lessee shall notify City in writing (with copies of
any documents involved) of any threatened or actual claim, notice, inquiry,
citation, warning, complaint or report with respect to which it obtains knowledge
pertaining to or involving any alleged failure by Lessee to comply with any Laws
in its operation of the Water System.
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7.4  Nondiscrimination. Discrimination against or segregation of any person or group
of persons in the leasing, transferring, use, or enjoyment of the Water System, on
account of sex, race, color, creed, national origin, ancestry, religion, citizenship
status, age, marital status, medical condition, mental or physical disability, sexual
orientation, veteran status or any other characteristic protected by Laws is strictly
prohibited. Lessee must comply with all applicable Laws prohibiting
discrimination. Lessee cannot establish or permit any practice of discrimination or
segregation.

7.5  Force Majeure.

(A) Force Majeure Event. Lessee’s obligations under this Lease will be suspended
only to the extent that and only for the duration in which the performance of its
obligations is prevented or hindered by acts of nature; war; epidemic or pandemic;
riots; civil insurrection; acts of civil or military authority taken to protect public
health and safety; fires; floods; earthquakes or other natural phenomena; labor
strikes, accidents or incidents; change in law or standards; or other cause of the
same or other character which are beyond the reasonable control of Lessee (“Force
Majeure Event”).

(B) Notice. In the event of a suspension due to a Force Majeure Event, Lessee will
promptly notify the City in writing of such suspension and the cause and
estimated duration of such suspension. Lessee will be excused from fulfilling its
obligations under the Lease only to the extent that the Force Majeure Event has
prevented Lessee from fulfilling its obligations, and only until such time that the
Force Majeure Event has ceased to prevent performance or other remedial action
is taken, at which time Lessee will promptly notify City in writing of the
resumption of its obligations under this Lease. If Lessee is unable to fulfill any of
its obligations by reason of a Force Majeure Event, Lessee will exercise due
diligence to reasonably remove such inability within a reasonable time period and
to mitigate the effects of the Force Majeure Event. The relief from performance will
be of no greater scope and of no longer duration than is required by the Force
Majeure Event.

7.6 Assignment. Lessee may not assign its rights or obligations under this Lease, in
part or in whole, or sublet the Water System or any portion thereof, without City’s
written consent. City agrees to provide consent where such assignment relates to
an upstream reorganization or transfer of direct or indirect interests in Lessee so
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long as no change occurs in the entity with ultimate power to direct or control or
cause the direction or control of the management of Lessee.

7.7  Governing Law and Venue. This Lease will be governed by California law and
venue will be in the Santa Clara County Superior Court, and no other place. Lessee
waives any right it may have pursuant to Code of Civil Procedure section 394, to
tile a motion to transfer any action arising from or relating to this Lease to a venue
outside of the County.

7.8  Waiver. City’s waiver of a breach by Lessee of any term, covenant or condition
contained in or granted by this Lease will not operate as a waiver of any
subsequent breach of the same or any other term, covenant or condition hereof.

7.9  Integration. This Lease, including the exhibits hereto, which are incorporated by
this reference, constitute the final, complete, and exclusive terms of the agreement
between the Parties with respect to the Lease of the Water System, and supersede
all other oral or written provisions.

710 Amendment. No amendment or modification of this Lease or any of the exhibits
hereto will be binding unless it is in a writing duly authorized and signed by the
Parties. Any amendment to the Term or to the provisions of Section 2.5
(Compensation) are subject to City Council approval, with the exception of annual
adjustments to the Annual Investment Rent. Amendments to the Capital
Improvement Plan, Maintenance Plan, and update of Asset Management Plan are
subject to approval by the City’s Director without further City Council
approval.

7.11 Interpretation. The terms of this Lease have been negotiated by the Parties and
the language used in this Lease will be deemed to be the language chosen by the
Parties to express their mutual intent. This Lease will be construed without regard
to any presumption or rule requiring construction against the Party causing such
instrument or any portion thereof to be drafted, or in favor of the Party receiving
a particular benefit under this Lease.

712 Severability. If any provision of this Lease is held to be illegal, invalid, or
unenforceable, in part or in whole, such provision or portion thereof will be
excluded from the Lease and the remaining provisions of the Lease will remain in
full force and effect.
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713 Execution in Counterparts. This Lease may be executed in any number of
counterparts, each of which will be an original, but all of which together will
constitute one instrument.

714 Authorization. Each individual signing below warrants that he or she is
authorized to do so by the Party that he or she represents, and that this Lease is
legally binding on that Party. If Lessee is a corporation, signatures from two
officers of the corporation are required pursuant to Corporations Code section 313.

[Signature page follows]
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The Parties agree to this Lease as witnessed by the signatures below.

CITY OF CUPERTINO

By: Date:
Pamela Wu, City Manager

ATTEST:

By: Date:

Kirsten Squarcia, MMC, City Clerk

APPROVED AS TO FORM:

By: Date:
Christopher Jensen, City Attorney

LESSEE:

By: Date:
<Name>, <Title>

By: Date:
<Name>, <Title>
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List of Exhibits:

Exhibit A — Service Area

Exhibit B - Water System

Map

Exhibit C — Asset Management Plan
Exhibit D — Capital Improvement Plan
Exhibit E — Maintenance Plan

Exhibit F - SCVWD Contract
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