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MEMORANDUM

DATE March 24, 2020

TO Gian Martire, Senior Planner, City of Cupertino

FROM Terri McCracken, Associate Principal, and Josh Carman, Senior Associate, PlaceWorks

SUBJECT Cupertino De Anza Hotel Project Initial Study and Mitigated Negative Declaration
Response to Comments Memo for City Council

INTRODUCTION

The City of Cupertino issued a Notice of Intent to adopt a Mitigated Negative Declaration for the De
Anza Hotel Project on June 28, 2019. This started a 30-day public comment period for agencies and
the public to submit comments on the Public Review Draft Initial Study and Mitigated Negative
Declaration (IS/MND) dated July 2, 2019. The comment period ended on July 29, 2019. No comments
were received during the 30-day public comment period.

On December 2, 2019, during the noticing period for the December 10, 2019 Planning Commission
meeting, four late comment letters and emails were received by the City. Following the public noticing
of City Council meeting scheduled for January 21, 2020, two late comment letters were received by
the City. The first was received on January 20, 2020 and the second was received on January 21, 2020.

Although CEQA and the CEQA Guidelines do not require a Lead Agency to prepare written responses
to comments received on an IS/MND, the City prepared written responses to the late comments to
provide a comprehensive evaluation of the proposed project. A Response to Comments Memo dated
December 4, 2019 was submitted to the Planning Commission at its December 10, 2019 meeting as
Attachment 11 to the Staff Report, and a second Response to Comments Memo was submitted to the
City Council at its March 3, 2020 meeting as Attachment L to the Staff Report.

Following the City Council’s approval of the project and IS/MND on March 3, 2020 and the posting of
the Notice of Determination on March 5, 2020, a Reconsideration Petition was submitted to the City
on March 13, 2020. This Memorandum provides responses, below, to the comments in the letter
submitted as part of the Reconsideration Petition raising environmental issues on the IS/MND. The
Reconsideration Petition is attached in its original format.

The comments and responses discussed in this Response to Comments Memo do not require any
“substantial revisions” to the IS/MND as defined in the California Environmental Quality Act (CEQA)
Guidelines Section 15073.5(b). Furthermore, there is not substantial evidence in light of the whole
record that the project may have a significant effect on the environment which cannot be mitigated or
avoided. The following responses to comments demonstrate that the MND is the appropriate CEQA
document for the proposed project, and that the preparation of an Enviromental Impact Report is not
required pursuant to CEQA and the CEQA Guidelines (see CEQA Guidelines Section 15073.5(d)).
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Attachment:
Reconsideration Petition: Michael R. Lozeau, Lozeau Drury LLP (March 20, 2020)
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RESPONSES TO COMMENTS FOR THE RECONSIDERATION PETITION

TABLE 1 RESPONSES TO COMMENTS ON THE PuBLIC REVIEW DRAFT INITIAL STUDY AND MITIGATED NEGATIVE DECLARATION

Number Comment/Response

Michael R. Lozeau, Lozeau Drury LLP

Comment 1 | am writing on behalf of the Laborers International Union of North America, Local Union No. 270 ("LIUNA") and its members living
and/or working in or around the City of Cupertino ("City") regarding the City Council 's decision of March 3, 2020 to adopt Resolution No.
20-005 adopting the Mitigated Negative Declaration, mitigation measures, and a Mitigation Monitoring and Reporting Program for the De
Anza Hotel Project ("Project") (GPA-2018-01, DP-2018-01, ASA-2018-02, DA-2018-01, U-2018-02, EA-2018-03). This petition for
reconsideration is filed pursuant to Municipal Code section 2.08.096, is timely filed within 10 days of the date of the mailing of the notice of
decision, and is accompanied by the required filing fee of $319.40. As detailed below, LIUNA believes the City Council abused its discretion
by not proceeding in a manner required by law and therefore respectfully requests that the City Council reconsider its decision to adopt
Resolution No. 20-005 adopting the MND.

Response 1 The comment is noted.

Comment 2 LIUNA previously submitted comments to the City pointing out the MND's lack of disclosure and analysis for several important
issues, including potential significant health impacts on future employees from formaldehyde emissions that will be emitted by finishing
materials used to construct the interior of the hotel as well as the reasonably foreseeable emissions of formaldehyde from furniture and
other materials that will be brought into the hotel rooms (see Indoor Environmental Engineering Comment dated January 16, 2020
("Offermann Comment")), potential mitigation measures for impacts to birds from avian strikes, errors in the air pollution modeling and
potential significant impacts from construction and operation emissions and greenhouse gas emissions (see environmental consultant
SWAPE comments dated January 16, 2020), and potential noise impacts and improper reliance on an operational noise mitigation measure
(see noise expert Derek Watry's comments dated January 15, 2020).

Despite the additional conditions of approval for the Project added by the City Council on the Project, and after reviewing the
Project, MND, and the City's response to our comments, a "fair argument" remains that the Project may have unmitigated adverse
environmental impacts. Therefore, CEQA requires that the City prepare an environmental impact report ("EIR") for the Project pursuant to
the California Environmental Quality Act ("CEQA"), Public Resources Code section 21000, et seq. By adopting the MND, the City failed to
proceed in a manner required by law.

Response 2 The commenter’s description of their previous comments on the IS/MND are noted. With respect to the comments on potential significant
health impacts from formaldehyde, avian air strikes, air quality, and greenhouse gas emissions, please see the Response to Comment
Memo that was submitted to the City Council at its March 3, 2020 meeting as Attachment L to the Staff Report.
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TABLE 1 RESPONSES TO COMMENTS ON THE PuBLIC REVIEW DRAFT INITIAL STUDY AND MITIGATED NEGATIVE DECLARATION

Number Comment/Response
Responses to the comments on the noise analysis are provided in Responses to Comments 4 and 5, below. The following responses explain
why the comments do not provide substantial evidence supporting a fair argument that the proposed project may have a significant effect
on the environment requiring the preparation of an EIR. The responses to comments demonstrate that the MND is the appropriate CEQA
document for the proposed project, and that the preparation of an EIR is not required pursuant to CEQA and the CEQA Guidelines (see
CEQA Guidelines Section 15073.5(d)).

Comment 3 |. LEGAL STANDARDS

As the California Supreme Court has held, "[i]f no EIR has been prepared for a nonexempt project, but substantial evidence in the
record supports a fair argument that the project may result in significant adverse impacts, the proper remedy is to order preparation of an
EIR." Communities for a Better Env 't v. South Coast Air Quality Mgmt. Dist. (2010) 48 Cal.4™ 310, 319-320 (CBE v. SCAQMD) (citing No Oil,
Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 75, 88; Brentwood Assn. for No Drilling, Inc. v. City of Los Angeles (1982) 134 Cal.App.3d 491,
504-505). "Significant environmental effect" is defined very broadly as "a substantial or potentially substantial adverse change in the
environment." Pub. Res. Code ("PRC") § 21068; see also 14 CCR § 15382. An effect on the environment need not be "momentous" to meet
the CEQA test for significance; it is enough that the impacts are "not trivial. " No Oil, Inc., 13 Cal.3d at 83. "The 'foremost principle' in
interpreting CEQA is that the Legislature intended the act to be read so as to afford the fullest possible protection to the environment
within the reasonable scope of the statutory language." Communities for a Better Env 't v. Cal. Res. Agency (2002) 103 Cal.App.4th 98, 109
(CBE v. CRA).

The EIR is the very heart of CEQA. Bakersfield Citizens for Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184, 1214
(Bakersfield Citizens); Pocket Protectors v. City of Sacramento (2004) 124 Cal.App.4th 903, 927. The EIR is an "environmental 'alarm bell'
whose purpose is to alert the public and its responsible officials to environmental changes before they have reached the ecological points of
no return." Bakersfield Citizens, 124 Cal.App.4th at 1220. The EIR also functions as a "document of accountability," intended to
"demonstrate to an apprehensive citizenry that the agency has, in fact, analyzed and considered the ecological implications of its action."
Laurel Heights Improvements Assn. v. Regents of Univ. of Cal. (1988) 47 Cal.3d 376, 392. The EIR process "protects not only the environment
but also informed selfgovernment." Pocket Protectors, 124 Cal.App.4th at 927.

An EIR is required if "there is substantial evidence, in light of the whole record before the lead agency, that the project may have a
significant effect on the environment." PRC § 21080(d); see also Pocket Protectors, 124 Cal.App.4th at 927. In very limited circumstances, an
agency may avoid preparing an EIR by issuing a negative declaration, a written statement briefly indicating that a project will have no
significant impact thus requiring no EIR (14 CCR § 153 71), only if there is not even a "fair argument" that the project will have a significant
environmental effect. PRC, §§ 21100, 21064. Since "[t]he adoption of a negative declaration. .. has a terminal effect on the environmental
review process," by allowing the agency "to dispense with the duty [to prepare an EIR] ," negative declarations are allowed only in cases
where "the proposed project will not affect the environment at all." Citizens of Lake Murray v. San Diego (1989) 129 Cal.App.3d 436, 440.
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TABLE 1 RESPONSES TO COMMENTS ON THE PuBLIC REVIEW DRAFT INITIAL STUDY AND MITIGATED NEGATIVE DECLARATION

Number

Comment/Response

Where an initial study shows that the project may have a significant effect on the environment, a mitigated negative declaration
may be appropriate. However, a mitigated negative declaration is proper only if the project revisions would avoid or mitigate the potentially
significant effects identified in the initial study "to a point where clearly no significant effect on the environment would occur, and ... there
is no substantial evidence in light of the whole record before the public agency that the project, as revised, may have a significant effect on
the environment." PRC § § 21064.5 and 21080(c)(2); Mejia v. City of Los Angeles (2005) 130 Cal.App.4th 322, 331. In that context, "may"
means a reasonable possibility of a significant effect on the environment. PRC§§ 21082.2(a), 21100, 2115I(a); Pocket Protectors, 124
Cal.App.4th at 927; League for Protection of Oakland's etc. Historic Res. v. City of Oakland (1997) 52 Cal.App.4th 896, 904-05.

Under the "fair argument" standard, an EIR is required if any substantial evidence in the record indicates that a project may have
an adverse environmental effect-even if contrary evidence exists to suppol1 the agency's decision. 14 CCR § | 5064(t)(l); Pocket Protectors,
124 Cal.App.4th at 931 ; Stanislaus Audubon Society v. County of Stanislaus (1995) 33 Cal.App.4™ 144, 150-51 ; Quail Botanical Gardens
Found., Inc. v. City of Encinitas (1994) 29 Cal.App.4th 1597, 1602.

The "fair argument" standard creates a "low threshold" favoring environmental review through an EIR rather than through
issuance of negative declarations or notices of exemption from CEQA. Pocket Protectors, 124 Cal.App.4th at 928.

The "fair argument" standard is virtually the opposite of the typical deferential standard accorded to agencies. As a leading CEQA
treatise explains:

This 'fair argument' standard is very different from the standard normally followed by public agencies in making administrative

detelminations. Ordinarily, public agencies weigh the evidence in the record before them and reach a decision based on a

preponderance of the evidence. [Citations]. The fair argument standard, by contrast, prevents the lead agency from weighing

competing evidence to determine who has a better argument concerning the likelihood or extent of a potential environmental
impact. The lead agency's decision is thus largely legal rather than factual; it does not resolve conflicts in the evidence but
determines only whether substantial evidence exists in the record to support the prescribed fair argument.

Kostka & Zishcke, Practice Under CEQA, §6.29, pp. 273-274. The Courts have explained that " it is a question of law, not fact,
whether a fair argument exists, and the courts owe no deference to the lead agency's determination. Review is de novo, with a
preference for resolving doubts in favor of environmental review." Pocket Protectors, 124 Cal.App.4th at 928 (emphasis in original).

Response 3

The commenter’s description of CEQA, the CEQA Guidelines, and case law is noted.

Comment 4

II. THERE IS SUBSTANTIAL EVIDENCE OF A FAIR ARGUMENT THAT THE PROJECT MAY HAVE A SIGNIFICANT NOISE IMPACT

Noise expert Derek Watry reviewed the proposed Project and relevant documents regarding the Project's noise impacts, and
concluded that the MND improperly analyzed construction noise levels. Mr. Watry concludes that when analyzed properly, construction
noise levels during the five stages of the Project construction would create a significant noise impact. Derek Watry, Review and Comment
on Noise Analysis ("Noise Analysis"), January 15, 2020.
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TABLE 1 RESPONSES TO COMMENTS ON THE PuBLIC REVIEW DRAFT INITIAL STUDY AND MITIGATED NEGATIVE DECLARATION

Number

Comment/Response

The Cupertino Municipal Code ("CMC") section 10.48.053 sets the quantitative requirements for construction noise as: " ...
construction activities [may] not exceed 80 dBA at the nearest affected property or individual equipment items do not exceed 87 dBA at 25
feet. Only one of these two criteria must be met." The IS/MND uses the first of these two options and presents estimates of construction
noise at the two nearest property lines shared with noise sensitive receptors. However, as Mr. Watry points out, "the [IS/MND] treats the
80 dBA limit as a limit for the average noise level." Noise Analysis, p. 1. There is no indication in CMC section 10.48.053 that the code
intended this limit to be for the average noise level limit, and " it is more likely that the 80 dBA limit is intended to be a maximum for noise
levels from the construction activities." /d. In the City's response to Mr. Watry's comments, the City stated it interprets the City's Municipal
Code as an average noise level limit and not as a maximum noise limit. Regardless of whether or not the City and its staff interpret the City's
Municipal Code as an average noise level limit and not a maximum noise limit, Mr. Watry's analysis provides substantial evidence of a fair
argument that the Project's construction will create significant noise impacts on nearby properties and should be analyzed in an EIR.

Response 4

The commenter provides no substantial evidence to support their opinion. The commenter’s interpretation of the Cupertino Municipal
Code (CMC) is based on their own assumptions of what is and what isn’t “likely,” what they “believe,” and is based on speculation, not
substantial evidence. The analysis in the IS/MND is based on scientific and factual data, which has been reviewed by the Lead Agency and
reflects its historical practices, independent judgment, and conclusions. As discussed below, the City’s application of CMC Section 10.48.053
in the IS/MND is supported by substantial evidence because the City has interpreted the Municipal Code the same way in the past for
similar projects and because it is consistent with guidance from the Federal Transit Administration (FTA). Additionally, as discussed below,
the noise evaluation in the IS/MND is conservative because it assumes that all construction equipment would operate simultaneously.

As the commenter notes, calculating the energy average noise level based on the center of the project site is “reasonable because the
equipment will, in the long-term, move all around the site and will, on average, be in the center.” Exactly as the commenter notes, and as
explained in the IS/MND noise analysis on page 4-59, “noise levels from project-related construction activities were calculated from the
simultaneous use of all applicable construction equipment at spatially averaged distances (i.e., from the acoustical center of the general
construction site) to the property line of the nearest receptors. Although construction may occur across the entire construction site, the
area around the center of construction activities best represents the potential average construction-related noise levels at the various
sensitive receptors.” This would be true of the loudest phases such as site preparation, grading, and demolition (including demolition of
existing pavement) in that equipment would continually be moving around the project site. In addition, the noise analysis in the IS/MND
was conservative in that “project-related construction activities were calculated from the simultaneous use of all applicable construction
equipment” [italics added for emphasis] (see page 4-59 of the IS/MND). In reality, on any given day, certain pieces of equipment are likely
to operate during a portion of the workday and then remain off while other equipment does work.
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TABLE 1 RESPONSES TO COMMENTS ON THE PuBLIC REVIEW DRAFT INITIAL STUDY AND MITIGATED NEGATIVE DECLARATION

Number

Comment/Response

Noise experts from PlaceWorks with over 30 years of preparing similar noise impact analyses, together with the City, determined that
because noise can vary based on many factors, the construction noise analysis is most accurately described based on an energy average
rather than a maximum. The use of an energy average, or Leq noise level metric, for environmental review has historically been applied in
the City of Cupertino. This was recently demonstrated in the certified EIR for The Forum Senior Community Update (State Clearinghouse
No. 2017052037) and the approved IS/MND for the Village Hotel (State Clearinghouse No. 2018112025). The construction noise analysis
applied 80 dBA Legas the threshold to analyze temporary construction noise impacts. In both cases, construction would occur in closer
proximity to sensitive receptors than the proposed De Anza Hotel. Furthermore, use of 80 dBA Leq is consistent with guidance from the FTA,
which recommends a daytime construction noise limit of 80 dBA Leq(8 hr) for residential uses (Federal Transit Administration, 2018. Transit
Noise and Vibration Impact Assessment Manual. Section 7, Noise and Vibration During Construction). This is the Leq noise level over an 8-
hour period, which is comparable to a typical construction workday. It should be noted that the FTA recommends a higher limit of 85 dBA
Leq(8 hr) for commercial uses (such as the Cupertino Hotel to the south). The noise analysis in the IS/MND is also conservative in that, while
construction noise is analyzed at the Cupertino Hotel property line to the south, there is over 50 feet of parking lot beyond the property line
before reaching the hotel itself. The only active outdoor use area at the Cupertino Hotel is the courtyard/pool in the center of that site,
which would be substantially shielded by the Cupertino Hotel building.

Regardless of the interpretation of the City’s noise regulations, the IS/MND finds noise impacts during construction to be significant and
requires mitigation to reduce the impact to a less-than-significant level. See Mitigation Measure NOISE-1 starting on page 4-60 of the
IS/MND. Implementation of Mitigation Measure NOISE-1 would ensure compliance with the City’s noise limits during construction and
would reduce the impact to a less-than-significant level; therefore, preparation of an EIR is not required.

Comment 5

Mr. Watry also commented on the MND's failure to adequately evaluate the Project's traffic noise levels. For the traffic noise analysis, the
MND uses a relative, "audible" threshold of significance and "only ' audible ' changes in noise levels at sensitive receptor locations (i.e., 3
dBA or more) are considered potentially significant." IS/MND, p. 4-58. Mr. Watry states that "[t]he fundamental problem with using a
relative threshold of significance, e.g., a change of 3 dBA or greater, is that, over time, there will effectively be no limit." Noise Analysis, p. 3.
In order to keep noise levels from increasing continually without limit over time, Mr. Watry concludes that absolute criteria should be used
as well. Id., p. 4.

For this project, an appropriate source for absolute criteria is the Cupertino General Plan - Community Vision 2015-2040. Chapter 7,
Health and Safety Element, contains Land Use Compatibility for Community Noise Environments, cast in terms of either the Day-Night
Equivalent Level (Lgn) or the Community Noise Equivalent Level (CNEL), both 24-hour weighted average noise levels.
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TABLE 1 RESPONSES TO COMMENTS ON THE PuBLIC REVIEW DRAFT INITIAL STUDY AND MITIGATED NEGATIVE DECLARATION

Number

Comment/Response

[General Plan, Figure HS-8]. For various types of land uses, Figure HS-8 indicates if a particular noise exposure is "normally acceptable”,

"conditionally acceptable", "normally unacceptable", or "clearly unacceptable". A very reasonable, absolute threshold of significance
would be if the noise level changed from one classification to another, regardless of the amount of the increase.

Id. Mr. Watry's absolute criteria analysis would necessarily be based on measurements of the existing noise environment around the
Project site, which the MND did not do in its noise analysis.

Response 5

The commenter incorrectly asserts that, in addition to the relative traffic noise increase threshold of 3 dBA, the Land Use Compatibility for
Community Noise Environments standards from the Cupertino General Plan should be used and that, if the noise level changed from one
classification to another, an absolute threshold should be used; i.e., from conditionally acceptable to normally unacceptable. The Land Use
Compatibility for Community Noise Environments are intended for siting new sensitive uses, such as the proposed new hotel, and whether
the site is a compatible environment for the new use. These General Plan Standards are not intended to assess the impacts of the hotel on
the surrounding environment for purposes of CEQA; therefore, they are not appropriate standards for measuring the impacts of the project
in the IS/MND.

As explained in the Chapter 7, Health and Safety (HS) Element of the General Plan on page HS-22, “noise compatibility may be achieved by
avoiding the location of conflicting land uses adjacent to one another.” The proposed project is a hotel that is proposed to be located
adjacent to another hotel, which are compatible land uses.

In addition, as discussed in the IS/MND noise analysis on page 4-63 (details were included in Appendix C), the permanent noise level
increase due to the proposed project was estimated to be 0.1 dBA on study roadway segments. This increase is imperceptible in an outdoor
environment in terms of community noise exposure. The projected cumulative traffic noise increase (cumulative plus project traffic
conditions compared with existing conditions) of 2.0 dBA would be below the established threshold of 3 dBA.

Comment 6

11l. CONCLUSION

Mr. Watry's expert evidence provides substantial evidence of a fair argument of a significant environmental impact. The City Council should
therefore not have adopted the MND and should have instead required that an EIR be prepared for the Project. The City Council's failure to
do so resulted in its abuse of discretion by failing to proceed in a manner required by law.

Response 6

The comment is noted. Responses to this assertion are provided above and in the February 20, 2020 Response to Comments Memo
submitted to the City Council. The responses demonstrate that the MND is the appropriate CEQA document for the proposed project, and
that the preparation of an EIR is not required pursuant to CEQA and the CEQA Guidelines (see CEQA Guidelines Section 15073.5(d)).
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TABLE 1 RESPONSES TO COMMENTS ON THE PuBLIC REVIEW DRAFT INITIAL STUDY AND MITIGATED NEGATIVE DECLARATION

Number Comment/Response
Comment 7

This is a copy of the commenter’s January 20, 2020 letter provided the day before the City Council meeting on January 21, 2020.

Response 7 Please see the February 20, 2020 Response to Comments Memo submitted to the City Council at its March 3, 2020 meeting as Attachment

L to the Staff Report.
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